IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

- CASE NO: CCT 135/2012

[n the application of:

EQUAL EDUCATION and] .7 /il , Applicants for
CENTRE FOR CHILD LAW o Eadmlss;on as amici curiae

In the matter between

MEC FOR EDUCATION: GAUTENG PROVINCE First Applicant

HEAD OF DEPARTMENT: GAUTENG Second Applicant
DEPARTMENT OF EDUCATION

DISTRICT DIRECTOR: JOHANNESBURG EAST
DG - GAUTENG DEPARTMENT OF EDUCATION Third Applicant

and

THE GOVERNING BODY OF THE RIVONIA

PRIMARY SCHOOL First Respondent
RIVONIA PRIMARY SCHOOL Second Respondent
CELE, STHABILE Third Respondent
MACKENZIE, AUBREY Fourth Respondent
DRYSDALE, CAROL Fifth Respondent

NOTICE OF MOTION

KINDLY TAKE NOTICE that Equal Education and the Centre for Child Law hereby

makes a joint application to the above Honourable Court for an order in the following

ferms:

!
\
!

: e f LEy f\l l‘
1. Admitting Equal Education and the Centre for Ch;fd Law as an am:cus curiae lk'



2
2. Granting Equal Education and the Centre for Child Law the opportunity to
submit written argument in the above matter and to present oral argument at the

hearing of the above matter; and
3 Further and alternative relief.

KINDLY TAKE NOTICE FURTHER that the accompanying affidavits of Ann Marie

Skelton and Yoliswa Dwane will be used in support of this application.

KINDLY TAKE NOTICE FURTHER that Equal Education and the Centre for Child
Law has appointed the offices of the Lega! Resources Centre, 15th and 16th Floor,
Bram Fischer Towers, 20 Albert Street, Marshalitown, Johannesburg stated below as
the address at which the Centre for Child Law will accept notice and service of all

documents in these proceedings.

KINDLY place this matter before the Chief Justice to be dealt with in terms of Rule

10 of the Constitutional Court Rules.

DATED at JoH AMriesE uRG on this ©5 st APRIL 2013

0 W
EEGAL RESOURCES CENTRE
Attorneys for Amicus Curiae
116 High Street
Grahamstown
Tel: (046) 622 9230
Fax: (048) 622 3933
(Ref: Sarah Sephton)
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cfo LEGAL RESOURCES CENTRE
15th and 16th Floor

Bram Fischer Towers

20 Albert Street

Marshalltown

Johannesburg

Tel: (011) 836 9831

Fax: (011) 836 8680

(Ref: Yana van Leeve)

TO: THE REGISTRAR OF THE CONSTITUTIONAL COURT
BRAAMFONTEIN

AND TO: THE STATE ATTORNEY
Attorneys for the Applicants

95 Market Street
Johannesburg

Tel: (011) 330 7635
Fax: (011) 337 7180
(Ref: Mr R Nemakonde/0911/11/P43/jev)

AND TO: SHEPSTONE & WYLIE ATTORNEYS
Attorneys for the First and Second Respondents
1% Floor
38 Wierda Road West
Sandton
Johannesburg
Tel: (011) 290 2540
Fax: (011) 783 1301 /086 673 4362
(Ref: Mr F van Rooyen/RIV022729,2)



AND TO:  MDLULWA NKUHLU INC.
Attorneys for the Third and Fourth Respondents
Business Centre
377 Rivonia Boulevard
Rivonia
Johannesburg
Tel: (011) 803 1649
Fax: 086 622 8758
(Ref: Mr 8 Tshangana)

AND TO: CAROL DRYSDALE
Fifth Respondent
c¢/o Rivonia Primary School
cnr 11 Avenue and Rivonia Boulevard
Rivonia
Tel: (011) 783 8502
Fax: (011) 807 0365



IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the application of:
EQUAL EDUCATION and
CENTRE FOR CHILD LAW

In the matter between

MEC FOR EDUCATION: GAUTENG PROVINCE

HEAD OF DEPARTMENT: GAUTENG
DEPARTMENT OF EDUCATION

DISTRICT DIRECTOR: JOHANNESBURG EAST
DG - GAUTENG DEPARTMENT OF EDUCATION

and

THE GOVERNING BODY OF THE RIVONIA
PRIMARY SCHOOL

RIVONIA PRIMARY SCHOOL
CELE, STHABILE
MACKENZIE, AUBREY

DRYSDALE, CAROL

CASE NO: CCT 135/2012

Applicants for
admission as amici curiae

First Applicant

Second Applicant

Third Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent

Fifth Respondent

FOUNDING AFFIDAVIT

I, the undersigned

ANN MARIE SKELTON

hereby make oath and say:




1 | am the Director of the Centre for Child Law ("CCL"). | am a specialist in child
law, and obtained my LLD in 2005. During my legal career spanning over 20
years, | have concentrated on advancing the rights of children and have played
a role in the development of an appropriate legal framework in line with the
Constitution and relevant international instruments. [n the last decade my work
has increasingly focused on the gaps in delivery of services to children, and the

utilisation of various strategies, including litigation, o close such gaps.

2  The facts contained herein are, to the best of my knowledge, true and correct.
Unless otherwise stated or indicated by the context, they are within my

personal knowledge.

3  This affidavit is filed on behalf of hoth Equal Education (“EE”) and the CCL. A

separate affidavit from EE by Yoliswa Dwane is filed together herewith.

AN OVERVIEW OF THIS APPLICATION

4  This Is a joint application by EE and CCL for leave to be admitted as amici

curiae in this appeal.

5 EE and CCL each have a significant interest and involvement in this matter in

their capacity as amici curiae.

51 EE and CCL were both admitted as amici curiae in this matter during the
proceedings in the South Gauteng High Court, Johannesburg. They

presented written and oral argument fo the High Court.




52 EE and CCL were again admitted as amici curiae in this matter before
the Supreme Court of Appeal (*SCA"). They presented written and oral

argument to the SCA.

53 Al of the parties actively engaged in this matter — the Department of
Education and the School Governing Body of Rivonia Primary — have
now consented to EE and CCL being admitted as amici curiae before this
Court. Copies of the letters requesting such consent and the responses
thereto on behaif of the first to third applicants and the first and second
respondents are attached marked Annexure AS1, Annexure AS2 and

Annexure AS3 respectively.

54 Both EE and the CCL are committed to securing an equal and quality
education for every child In South Africa. We consider that this case
raises far-reaching issues that transcend the interests of the parties
immediately before the cou&. The implications are critical to the missions

of both CCL and EE.
There are two important points of departure for this amicus intervention.

First, from the point of view of EE'and the CCL, the present matter goes far
beyond the intérests of the specific child whose admission gave rise to this

litigation.

7.1 The parties to the litigation have in any event agreed that the child will

remain at the school, whatever the outcome of the fitigation.

792 Rather, EE and CCL contend that what is critically at stake in this matter

ohs




is the relationship between the powers of School Governing Bodies, on
the one hand, and provincial Departments of Education, on the other,
with regard to determining the capacity of a schocl and the admission of

learners.

Second, what is necessary In this regard is an interpretation of the relevant

legislation and the Constitution which produces an appropriate balance

between the powers of School Governing Bodies and provincial Departments of

Education.

8.1

8.2

8.3

8.4

This appropriate balance is not achieved by permitting such Departments
litle or no power to override the admission decisions of an SGB, which
appears to be the implication of the SCA judgment and the argument to

be advanced by Rivonia Primary before this Court.

This appropriate balance is also not achieved by allowing such
Departments to freely override the admission decisions of an SGB, which
might appear to be the implications of the argument advanced by the

MEC before this Court.

Such a zero-sum result does not fit with the constitutional or statutory

scheme.

Rather, if admitted as amici curiae, EE and the CCL wili advance
submissions fo this Court setting out the relevant principles concerning
how and in what circumstancés a provincial Depariment of Education
may override the admissions decisions of an SGB and the factors to be

taken into account in this regard. This will achieve the appropriate

A




balance that is required.

9 EE and the CCL submit that in ali the circumstances, their admission as amici
curiae is warranted. The submissions by EE and CCL. differ from the approach
adopted by all of the parties before the Court and will assist this Court in its

decision.

10 In what follows, | begin by describing the interest of EE and the CCL in this

matter before turning to outline the submissions to be advanced.

THE INTEREST OF EE AND THE CCL IN THESE PROCEEDINGS
11 The first joint applicant is EE.

111 EE was established in terms of a written constitution and is a registered
non—profit organisation. Under its constitution, it has capacity to sue and
be sued. In order to avoid unduly burdening these papers, copies of
EE's constitution are hereby tendered to the other parties and the Cour,

should this be required,

11.2 EE is a movement of leamers, parents and community members. |t
advocates for quality and equality in the South African education system
and engages in evidence-based activism for improving the country’s
schools. Youth (and particularly learner) leadership development is

central io EE’s work.

A




11.3 EE has approximately 1500 active members who are high school
learners in approximately 80 schools around the country. it has
a representative learner leadership committee and a parents committee.
EE has conducted awareness programsand campaigns for the
improvement of education in the Western Cape, Eastern Cape, Gauteng,

Mpumalanga, KwaZulu-Natal, the North West Province and Limpopo.

12 The second joint applicant is the CCL.

12.1 The CCL was established by the University of Pretoria and is a Law

Clinic registered with the Law Society of the Northern Provinces.

12.2 The main objective of the CCL is to establish and promote child law and
uphold the rights of children in South Africa, within an international and
regional context, and in particular to use the law and litigation as an
instrument to advance such interests. In order to avoid unduly burdening
these papers, copies of the CCL’s Constitution are hereby tendered to

the other parties and the Court, should this be required.

12.3 CCL has made numerous amicus curiae interventions before the High
Courts, Supreme Court of Appeal, and Constitutional Court on public
interest matters concerning the rights of children. The Courts have
invariably welcomed these interventions, and have frequently noted the

usefulness of having the CCL's perspective.

13 Both EE and the CCL are committed to challenging the historical inequalities

pervading our current educational system, in which a handful of traditionally

MY
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15

16

white schools educate a small number of learners with a disproportionate share
of available resources, while formerly black schools with minimal resources

struggle to provide a basic education for innumerable learners.

It may be that the SCA was correct to express unhappiness about the conduct
of the government officlals in this case. However, even Iif that is so, the legal
principles and interpretations adopted by the SCA in its judgment have the
potential to undermine the government's power to equitably distribute
educational resources and to ensure a public school place for every South
African learner. This change would make it impossible for CCL and EE to

achieve their missions.

This is especially the case given that if the judgment of the SCA were to stand,
it would have a profound effect on the question of school admissions across the
country. This is especially the case given that the judgment turns primarily on
the interpretation of the South African Schools Act 84 of 1996 (“the SA Schools

Act”), which applies to all nine provincial education departments.

The broader context at issue here includes the current inequities in the public
education system, including massive disproportionality in school infrastructure,
learning resources, learner to class ratios, and other key components of
effective basic education. There is an acute shortage of classrooms and

teachers nationwide, particularly in former black schools.

16.1 If individual schools were able to almost entirely determine their own

capacities, better resourced schools could use that power to fortify

)




16.2

16.3

16.4

existing inequalities.

What would happen if a large number of such schools grouped together
and decided to alter their admissions policies to reduce the number of
children they would accommodate, in the name of upholding their own
learners’ rights to education? On the approach of the SCA, it appears
that the MEC would be largely powerless to intervene save by building
further schools. Whilst building further schools is a crucial power and
duty of an MEG, it should not be the only recourse, particularly not in the

short-term.

Similarly, even assuming there was no change of stance by the schools,
what is the position if the MEC were to find at the commencement of a
school year that there are given children in a specific area that simply
cannot be accommodated by any of the schools in the area according to
their admissions policies? This scenario would be more acute in a rural
context where schools are spaced significantly apart. Such a situation
could arise due to an unexpected increase in the number of children
presenting themselves for registration in Grade 1 or for some other
reason. Whatever the reascn, it cannot be that the MEC is prevented

from assisting those children.

These are not merely theoretical concerns. In the experience of EE and
the CCL, the problems and intense debates about how to accommodate
learners occur at the beginning of every school year in various parts of

the country.

A




17 At the same time, EE and the CCL are acutely mindful of the fact that providing
proper education for all learners cannot be achieved only by accommodating
learners in existing schools. There is a statutory and constitutional duty on the
state to provide additional educational facilities where this is necessary, albeit

that doing so may take some time.

THE SUBMISSIONS TO BE ADVANCED BY EE AND THE CCL

18 EE and the CCL do not seek to take any particular position in respect of the
lawfulness of the particular conduct by the Department that gave rise {o this

case.

19 The submissions to be advanced by EE and the CCL, if admitted, are in outline

as foilows.

20 First, government at the national level has the ultimate power and duty to

establish the enrolment capacity of public schools in terms of section 5A(1)(b)

of the SA Schools Act.

20.1 The fact that the Minister for Basic Education has not exercised the
power to make such norms and standards is a matter for great regret, as

the High Court correctly found in this matter.

20.2 The Minister's failure to make such norms and standards, however,
certainly does not, however, disable the Provincial Education

Departments from themselves dealing with questions of admission and

g
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capacity, To the extent that Rivonia Primary contends otherwise, it is

incorrect.

21 Second, government at the provincial level also has significant powers in
relation to the capacity of public schools. The powers include powers of a
general, standard-setting nature, such as section 58C(8) of the SA Schools Act,
as well as the power to act directly in response to a particular learner's

application to a specific school.

22  Third, an SGB has its own autonomous power to adopt an admissions policy, in

terms of section 5(5) of the SA Schools Act. The power to do so includes the

power of the SGB to make a determination of the capacity of that school.

23  Fourth, the SGB admissions policy and determination of capacity is not binding
on the relevant HoD or MEC and cannot be applied rigidly and inflexibly by any
party concerned, including both public schools and government actors.
Rather, the policy and determination of school capacity is the starting point for

the consideration of whether to admit given learners.

24  Fifth, the relevant MEC/HOD may override an SGB’s admissions policy and
determination of capacity and direct that further leamers be admitted into the

school. However, the power to do so is subject to the following constraints:

24.1 The SGB’s admission policy and determination of capacity must form the

starting point for the enquiry of the MEC/HOD.

24.2 The MEC/HOD may only depart from the SGB’s admission policy and

wﬂp
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determination of capacity in a procedurally fair manner, meaning that the

SGB must be afforded an adequate opportunity to make representations

and reasons must be provided for any such departure.

24,3 The MEC/HOD may only depart from the SGB's admission policy and

determination of capacity where there is good cause to do so.

24.4 In determining what constifutes good cause, MEC/HOD must have

regard to all relevant considerations, including:

24.4.1

24.4.2

2443

24.4.4

24.45

24.4.6

The number of learners having to be placed at the school;

Whether the learners seeking placement are on the A waifing list

or the B waiting list of the school and, if not, the reasons for this;

The alternatives for placement of the learners;

The relative capacity constraints of other schools in the area;

The cost implications for the school concerned of the placement

of the learners; and

The extra facilities that may be required at the school concerned
due to the placement of learners, including additional teachers,

classrooms, foilets and so on.

Sixth, in the event that the placement of children by the MEC/HOD at the

—_—

school is over and above the SGB's dstermined capacity and will produce

additional costs or require additional resources which the schoo! cannot

reasonably be expected to accommodate within its existing budget, the

“
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MEC/HOD must make available those resources.

EE and the CCL will contend that this approach flows from a proper

interpretation of the relevant provisions of the Consfitution and the relevant

provisions of SA Schools Act. Such an interpretation takes account of, but is

not limited to, the following considerations and legal principles:

26.1

26.2

28.3

26.4

The duty of all courts to interpret all legislation in a manner that “best’
promotes the spirit, purport and objects of the Bill of Rights, provided that

this does not produce an interpretation that is unduly strained;’

The right to a basic education enshrined by section 29(1)(a) of the
Constitution, which right Is “immediafely” realisable and not subject o the
“availability of resources’ or to “reasonable legislative measures’ and

which right is critical to the achievement of human dignity and equality;?

The need for government to have the ability to intervene in order to
ensure an equitable distribution of learners across all schools to fulfil its
obligation under section 7(2) of the Constitution to “respect, protect,

promote and fulfil” the rights to equality and a basic education;

South Africa has yet to undo the painful legacy of our apartheid history in
which white public schools enjoyed the resources lavished by

government and relatively affluent white communities, while black public

' investigating Directorate: Serious Economic Offences v Hyundai Mofor Distributors (Ply) Lid: In re
Hyundai Mofor Distributors (Ply) Ltd v Smif NO 2001 (1) SA 545 (CC) at paras 22-26; Wary
Holdings (Pty} Ltd v Stalwo (Pty) Ltd and Another 2009 (1) SA 337 (CC) at paras 46, 84 and 107

2 Governing Bady of the Juma Musfid Primary School & Others v. Essay N.Q. 2011 (8) BCLR 761

{CC) at para 37

P
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schools were doubly deprived by deliberately inadequate government

funding and the relatively impoverished conditions of black communities;’

26.5 The need to transform the current unequal basic education system is
therefore aimed both at redressing past injustices and breaking the cycle
of poverty that reproduces the patterns of class and racial inequality

generation after generation;

26.6 SGBs play a key role in securing the provision of the right to education

under the Bill of Rights;* and

26.7 An SGB is primarily tasked with looking after the interests of the school
and its learners, but must also manage the public resources entrusted to
it in the interests of the broader community and in light of the values of

the Constitution.®

CONSENT TO THE ADMISSION OF THE AMICI CURIAE

27 As already indicated, the first to third applicants and the first and second
respondents have all consented to EE and the CCL being admitted as amici
curiae before this Court,  As EE and the CCL understand it, the parties that

have given their consent are the only parties actively participating in the matter

®  Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and
Another, 2010 (2) SA 415 (CC) at paras 2, 46,

4 Laerskool Generaal Hendrik Schoeman v Baslian Financial Services (Ply} Lid 2012 (2) SA 837
(CC)at para 3.

5 Head of Department: Mpumalanga Department of Education and Another v Hoégrskool Ermelo and

Another, 2010 {2) S8A 415 (CC) at paras 57, 61 and 80.




14

before this Court.

28  This application makes plain that EE and the CCL seek to propose an approach
which strikes an appropriate balance between the contentions of the competing
parties and which is in keeping with the constitutional and statutory scheme.
The submissions that EE and the CCl. seek to advance are therefore different
to those advanced by the parties before the Court and, with respect, are likely

to be of assistance to the Court.

29 EE and the CCL therefore pray that the application be granted and that they be
granted leave to file written legal submissions and afforded thirty minutes to

present oral argument.

B s

ANN MARIE SKELTON

The deponent has acknowledged that she knows and understands the contents of
(s affidavit whioh was signed and affirmed to before me at PRETORIA this 47
day of APRIL 2013. In administering this oath the requirements of Regulation R2477

dated 16 November 1984, as amended, have been fulfilled.

Deidre Louisa Bassen
MacRobett Incorporated / Ingelyf
¢/0 Jan Shoba & Justice Mahomed St. Brooklyn, Preteria )79

Commissloner of Gaths / Kommissaris van Ede MIASSIONER OF OATHS

Ex Officio
Practlising Attornay / Prakiiserende Prokureur
Republic of South Africa / Republiek van Suid-Affika
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LEGAL RESOURCES CENTRE

PBONo. $30003202
116 High Street «CGrahamstown « 5130 » South Afrkca synlcongza

AS |

Tek: ((46) 622 9230 + Fax: (046) 622 3933, velondla@ie.onpza,nsomandi@lie.0g.2a

26 February 2013

TO: SHEPSTONE & WYLIE
Attorneys for First and Second Respondents
1st Fioot, the Lodge
38 Wisrda Road West
Sandton, Johannesburg
(Ref: KJR/RIVO22729.2)
Per emall: robinson@wylie.co.za

AND TO:

AND TO;

AND TO:

MDLULWA NKUHLU INC.

Attorneys for Third and Forth Respondents
First Floor Fulham House

Hampton Office Park

20 Georgian Crescent

Bryanston

(Ref: 8 Tshangana)

Per facsimite: (011) 783 1245

CAROL DRYSDALE

Fifth Respondent

cfo Rivonia Primary School

Corner 11th Avenus and Rivonia Boulevard
Rivonia

Per facsimile: (011) 807 0365 / ez & <6 & U033

STATE ATTORNEY

Attorneys for First to Third-Applicants

10th Floor, North State Building

95 Market Street (Cnr. Kyuis Street)
Johanneshurg

(Ref: R NemakondefJEV/0911/11/P43/JEV)

" Per email: rnemakonde@]ustice.gov.za

Dear Sirs/Madam

0 :\

National Oifica:
Capa Towmt
Cuwbarn
Grehamsfowr

Johahnashung:
ConstFuions Ligeten Unit

3 Ltize (National Direcior), K Relnecke (Dlecten finance)

5 Hagardle (Dlrector), A Andrevis, 5 Kahanoviez, VIR Kerfoot, C Moy, M Hudarkwe, Hi Smith
MR Chetty {Director), G Penn

S Sephten {Directod), C MConnathle

T Npeviatnbl (Arting Directos), 1 Fakir, T Mbhense,

T Moorkekotd (Head of CLU), M Bishop, G Blzos 5C, J Bk, 7 Gumeds, S NindL, B Sbys, VW Wienb




RE: MEC FOR EDUCATION: GAUTENG PROVINCE AND OTHERS V.
GOVERNING BODY OF THE RIVONIA PRIMARY SCHOOL AND
OTHERS
CCT CASE NUMBER: 135/2012

1. The Legal Resources Centre acts on behalf of the Centre for Child Law
(CCL) and Equal Education (EE) in the above matter,

2. We wiite to you in terms of Rule 10(1) of the Rules of the Constitutional
Court, to seek your clients’ consent for the CCL and EE to be admitted as
amici curiae In the above proceeding. -

2.1. The Centre for Child Law is a law clinic based at the Universily of
Pretorla. The Cenfra’s primary objective is fo establish and promote
child law ang uphold the rights of children in South Africa, within an
international and regional context, and In particular to use the law and
litigation as an Instrument to advance such interests.

2.2. The Cenire has made numerous amicus curfae interventions before the
High Courts, Supreme Court of Appeal, and Constitutional Court on
public interest matters concerning the rights of children. The Courts
have invariably welcomed these interventions, and have frequently
noted the usefulness of having the Cenfre's public interest perspective.

2.3, EE is a movement of learners, parents and community members. it
works to promote quality education for all through campaigns grounded
in detailed research and policy analysis and supported, where
appropriate, by litigation. EE has approximately 15600 active members
who are high school learners ih approximately 80 schools around the
country. EE has conducted awareness programs and campaigns for the
improvement of education in the Western Cape, Eastern Cape,
Gauteng, Mpumalanga, KwaZulu-Natal, the North West Province and
Limpopo,

2.4, Our clients were admitted as amici curlag In this matter in both the
South Gauteng High Court and the Supreme Court of Appeal, In the
High Court, our clients participated as separate amici curiae. However,
in light of thelr common approach to the Issues and in order not to
burden the court, the CCL and EE participated Jolntly as amici curiae In
the SCA, and propose fo do the same in the Constitutional Cout,

3. Our clients seek fto make the following legal arguments at the

Constitutional Court:




3.1.

3.2.

3.3.

34,

Government at national and provincial levels does have the power
under the Constitution and the South African Schools Act 84 of 1990 to
act in various ways in relation to admissions fo public schools,
hotwithstanding an Individual school having set a maximum capagity in
its admissions policy. Even where a School Governing Body has the
power to adopt an admissions policy that includes a determination of
capacity, such a policy can never be binding on the relevant HOD or
MEC for education or be applied rigidly and inflexibly by any parly
concerned,

The government must exercise lts power to place a child above the
capacity set in a school's admissions policy lawfully, reasonably and
following a falr procedure. When exercised with regard fo individual
schools, the proper ambit of the government's power is fact-spacific,
and may Include consideration of a school’s admissions policy as well
as historical disparities In public school funding.

While thls present case concerns the situation of one learner, the
Court's decision on the contentious issue of learner capacity will have
farranging consequences for all South African children in a varlety of
contexts. Qur clients will, in their amicus intervention, draw attention to
such contexts.

Our clients will argue that it Is therefore essential that ~ whatever the
fawfulness and appropriateness of the present decision - the
Constitutional Court must affirm that the HOD or MEC has the power to
make such decisions and take such action where necessary and
appropriate,

4, The CCL and EE will ensure that they do not repeat the arguments made
by the parties.

5, We request that you inform us by not later than 6 March 2013 whether
your clients consent fo the admission of the CCL and EE as amicl cutiae in
this matter,

Yours faithfully

L0 .

J4ALEGAL RESOURCES CENTRE

Per:

SARAH SEPHTON
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Depardment:
Justice end Constifutional Dévelopment
REPUELIC OF SOUTH AFRICA

OFFICE OF THE STATE ATTORNEY: JOHANNESBURG

Privale Bag Xg, JOHANNESRURG, 2000
10™ Floor, North Stale Building, 95 Market Street {onr Kruls), JOHANNESBURG, 2001

Pocox 688, Johanhesburg
Tel : (011} 330.78
Fax: (011} 337-7180

Wy ref : 0811/M1/P43]jev Yourref: Sarah Sephton
Eng Rucddzant Nemakonde
E-mail: memakonde@lustice.qov.2g

DATE: 7 March 2013
Legal Resources Cenire
GRAHAMSTON
Fax: (046) 622-3933
Altention: Sarah Sephion
Email: Valencia@lro.org.za

AND TO; Shepstone & Wylie Aftorneys
First & Second Responhdents
Fax: (011) 783~1301 /086 673 4362
Attention: Mr. F. Van Rooyen

Email; robinson@wylie.co.za
Reft KJR/RIV022729,2

AND TO: WMdiubwa Nkubilu Ine
Third and Fifth Respondents
Fax: (86622 8768
Aftention: 8, Tshangana
Ref: S, Tshangana

AND TO; Carol] Drysdale
Fifth Respondent
Fax: (011) 807-0365

AND TC: Centre for Child Law
Universily of Pretoria
PRETORIA, 0001

Fax; {012) 420-4499

Ref: Ms. C Du Tolt
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We refer to your letter dated 26 February 2013,
(Always quote my reference number)

STATE AYTORNEY: K G Lekabe {8 Pros, 118, LLM) DEPUTY STAYE _ATTORNEYS: A S P Bolha (BA, LLB, LLM) T Pilay (B Proch TW
Sehwall (B fuds, LLBY; Z NS O Nitkyist (8 Proo); V Dhulas [B Proo, LLK) SEHIOR ASSISTANT STATE ATTORNEYS: B Du Preez (B, lufs, B
Prooy; b C Engelsinan (BA, L1BY A H Fouche {8 Pog, LLBY; D D Govander (B Prec); WR | Mabidsela (B Proc, LLB); 5L Makanna {8 Proc);

H Geavwu (B Proc); § J Manitshana (B Proc); J £ 5 MRata (B ProsY{LLB) (B Peot); L Flaloh (B Proo, LLAY, V Mahorba (B rsHLLB)

ME Smiih {8 Prot}; F Phamba {8 Jurls LLBLEM} G R KKhoza {8 Procl; AH. Nell (B luds, LLB} : HTHha
{8 Proc); N T Horgo (B4 Econoinies and Accouning, LLB); D Lebenya (B Proc) H S Linda {BA, LLB); 1T Malaps (LLR]:, LLB); M K Maponye
Prec); Ec) Malou (B Juriz, LLE); HT Noobenl {B fuds, LLB) B P N Nkoana (LLB), 34 J Selhunya {LLB); © T Sethatiole (B Proo, LLBKL E Koko¥a
{11B};  Nyawo (B 1uﬁ1§)‘](_1}!£1)§:‘2 R Nemakonds {LLB, LLI4}; D ¥pheptis {8 ProskK Thaver LLB) B G Nkost{LLB)M L Makepate(14B)

QEFICE MANAGER: unye




From: T0: 0466223933 08/03/2013 01:30 #4684 P.002/002

. S

Kindly note that ouwr client does not have an objection in as far as your client's
fon of amic] curiae Is cancerned,

3

" R NEMAKONDE [ir]
FOR/ STATE ATTORNEY
JOHANNESBURG

{Always quote my reference number)

STATE ATTORHEY: K G Lekaba (B Proc, L5, LLIM) DERUTY STATE AYTORNEYS: A S P Botha (B, LAB, LLM); T PiRay {8 Prock TW
Sehvall {8 urs, LIBY 2 N & O Nidaylsl (B Proc); V Dhulasm {B Proo, LLI) SENICR ASSISTANT SYATE ATTORNEYS! B DU Presz (B lusis, B
Proa}; #4 G Engaelsmen (84, 118} A H Fauche {8 Pros, 11.8); D D Govander {B Proc), W R | Mabiisela {8 Prog, LLE): S 1, Hakenna (8 Prog);

N Gepwu [B Pros), S J Manlishana [B Prod); J Z § Hkata i?hPma}{LtB) {8 Proc); L Flalela {8 Proo, LLIV) ; ¥ Makerba (B Irs)(LLS)

HE Smith (B Prot); F Phamba {8 Jurls LLBLL ) C R hoza (8 Proc) AH, Nell (B lurls, LLB) ASSISTANY STATE ATYORNEYS: HT Hia
{B Prodk N'Y Horga (BA Economics and Accounling, 1.18‘: D Lebenya (B Prooh H & Linda {BA, LLBY; 1T Melage {LLBY, LLBY; M H Meponya (B
Prog}; Ec) Mathu (8 lusis, LLB); H T Naobenl (B lars, LLB); B £ N Nkoana (LLB); 14J Seffiunya (LLB); C T Sethatols (B Frog, LLBEL E Kokotla
{48 ); 8 Nyawo (B lurisKLLB); R R Nomakonds {LLB, LLM); D Mptisphus {B Prog)K Thaver (LUB) B/G Nkos! (LLB)M L. Makabsle(LLB)

OFFICE HANAGER:

iYL
1 TT Mifimunya




Amexue ASD
Shepstone Wylie

ATTORNEYS

Johannesbury « Durban « CapeTown Richards Bay + Pietermaritzburg o London

BY E-MAIL

DATE: 18 June 2012 1st Floor, The Lodge, 38 Wierda Road West
Wierda Valley, Sandton, Johannashurg

T0; LEGAL RESCURCES CENTRE F;gcgix fgﬁrfo: seS%iO?CWGId; 2132 :

ATT: Sarah Sephton ; >even

E-MAIL ADD:  sarah@irc.org.za VAT Reg. No.: 4270104658

REF: Fax : +27 11763 1301
Dlrect Fax 1 +27 866 734 362

FROM: Freok van Rooyen / Kelby Robinson .

REF: FVR/RIVO22729.2 Tel 1 +27 11 290 2540

Tuternet t htip:/fwsavilecoza
E-Matl Addrass ¢ vanrooyen@wylle.coza /
roblnson@wyllaco.za

The Tnformation contalned In this message s confidential and Intended nly for the Individual or entity to whom itls addressed and may not
he copled, disclosed or disserinated to anyone efse, If any privileged Information Is Included such privilege Is not walved, Ifitls recelved In

error, please would you notify us by tefephone and delete the emalh,

While we tzke reasonable precatitions to minfmise ihe sk of an attachment to this a-mall contalning compister viruses this possiblity stit
exlsts. We cannot accept Habliity for any demage which you may sustain 83 a result of & software virus, We recormend that you carry out

your own virus checks before opening an attachment,

A llst of the partners of the firm Is available for Inspection at 24 Richefond Clrcla Ridgeside Offfce Park Umhilanga Rocks,

Dear Sirg,

MEGC FOR EDUCATION: GAUTENG PROVINCE & OTHERS / GOVERNING BODY OF
THE RIVONIA PRIMARY SCHOOL & OTHERS
CCT 135672012

We refer to your letter dated 25 February 2013,

We confirm that our clients consent fo the Interventlon of your clients as amfeus curiae.

Yours faithfully

Freek van Rooysen
SHEPSTONE & WYLIE
(This document has been sent electronically and Is therefore nof sighedj




IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the application of:
EQUAL EDUCATION and
CENTRE FOR CHILD LAW

In the matier between

MEC FOR EDUCATION: GAUTENG PROVINCE

HEAD OF DEPARTMENT: GAUTENG
DEPARTMENT OF EDUCATION

DISTRICT DIRECTOR: JOHANNESBURG EAST
DG — GAUTENG DEPARTMENT OF EDUCATION

and

THE GOVERNING BODY OF THE RIVONIA
PRIMARY SCHOOL

RIVONIA PRIMARY SCHOOL
CELE, STHABILE
MACKENZIE, AUBREY

DRYSDALE, CAROL

CASE NO: CCT 1352012

Applicantd for
admission as amici curiae

First Applicant

Second Applicant

Third Applicant

First Respondent
Second Respongent
Third Respongdent
Fourth Respondent

Fifth Respondent

SUPPORTING AFFIDAVIT

[, the undersigned

YOLISWA DWANE

hereby make oath and say:




1 | co-founded Equal Education (“EE”), the first applicant, in 2008. 1 am now

chairperson of the organisation.
2  The facts contained herein are, to the best of my knowledge, true and correct.
3 {grew up in Dimbaza Township in the Eastern Cape and finished school in King

William’s Town before completing a degree in film and media studies and an

LLB degree at the University of Cape Town.

4  This is a joint application by EE and the Centre for Child Law (“the CCL.") for

leave to be admitted as amici curiae in this Court.

5 1 have read the founding affidavit by Ann Marie Skelton on behalf of EE and the

CCL. EE concurs in all respects with what is set out therein,

YOLISWA DWANE

The deponent has acknowledged that she knows and understands the contenis of
this affidavit which was signed and affirmed to before me at PRETORFA this

day of MARCH 2013. In administering this oath the re s_of Regulation
R2477 dated 16 November 1984, as amended, h een fulfilled. a)\

— q\qb QO
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