IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

in the matter of -

THE MEMBER OF THE EXECUTIVE COUNCIL
FOR EDUCATION IN GAUTENG PROVINCE

THE HEAD OF DEPARTMENT:
GAUTENG DEPARTMENT OF EDUCATION

DISTRICT DIRECTOR

JOHANNESBURG EAST D9 :
GAUTENG DEPARTMENT OF EDUCATION

and

THE GOVERNING BODY
RIVONIA PRIMARY SCHQOOL

RIVONIA PRIMARY SCHOOL
CELE, STHABILE
MACKENZIE, AUBREY

DRYSDALE, CAROL

in re the application for admission as amicus curiae of

THE FEDERATION OF GOVERNING BODIES FOR
SOUTH AFRICAN SCHOOLS (“FEDSAS”)

Case No: CCT 13512

First Applicant

Second Applicant

Third Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent

Fifth Respondent

NOTICE OF APPLICATION FOR ADMISSION AS AMICUS CURIAE IN TERMS
OF RULE 10(4) OF THE RULES OF THE COURT: FEDSAS
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SOUTH AFRICAN SCHOOLS (“FEDSAS”) intends to apply to this Court, on a date

to be determined by the Registrar, for an order in the following terms-
1. That FEDSAS is admitted to these proceedings as amicus curiae.
2. The amicus curiae is granted—

2.1 the right to lodge written argument in this matter; and

2.2 the right to present oral argument at the hearing of this matter.

3. Further and/or alternative relief.

TAKE FURTHER NOTICE that the affidavit of PAUL HEINRICH THEODORE

COLDITZ will be used in support of this application.

AND TAKE NOTICE FURTHER that the Applicant has appointed the address set
out below as the address at which they will accept service of all process in these

proceedings.

SIGNED and DATED at JOHANNESBURG on this 5 B day of APRIL 2013.

ERASMUS DE KLERK
Attorneys for amicus curiae
Ground Floor Block 8

, Pendoring Office Park
, 299 Pendoring Road,
Blackheath,

South Africa, 2195

PO Box 7007, Cresta, 2118
Docex 29, Northcliff

T:+27 0116781988

F: +27 011 6787022

(Ref: Mr Jaco Erasmus)




TO: THE REGISTRAR

CONSTITUTIONAL COURT OF SOUTH AFRICA

BRAAMFONTEIN

AND TO:

STATE ATTORNEY

Atiorneys for First to Third Applicants

10th Floor North State Building

95 Market Street (Cnr Kruis Street)
JOHANNESBURG

Tel: (011) 330 7600

Fax: (011) 337 7180

Ref: R Nemakonde/JEV/0911/11/P43/JEV

AND TO:

SHEPSTONE & WYLIE

First and Second Respondents’ Attorneys
Ground Floor, The Lodge

38 Wierda Road West, Wierda Valley
Sandton 3

JOHANNESBURG

Tel: (011) 290 2540

Fax: 086 673 4362

Ref, KIR/RIV0O22729.2

E-mail: Robinson@wylie.co.za

AND TO:

MDLULWA NKHUHLU INC

Attorneys for Third and Fourth Respondents
1st Floor Block C

Kingsley Office Park

85 Protea Road

Chislehurston

JOHANNESBURG

Tel: (011) 463 8566

Fax: (011) 463 8758

Ref: S Tshangana
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AND TO:

CAROL DRYSDALE
Fifth Respondent
c/o: RIVONIA PRIMARY SCHOOL

Corner 11th Avenue and Rivonia Boulevard

RIVONIA
Tel: (011) 803 1649
Fax: (011) 807 0365

AND TO:

THE CENTRE FOR CHILD LAW
Faculty of Law

Law Building (Room 4-13)
University of Pretoria
PRETORIA

Tel: (012) 420 4502

Fax: (012) 420 4499

AND TO:

LEGAL RESOURCES CENTRE
15th Floor, Bram Fischer Building
Cnr Eloff & Albert Streets
Marshalltown

JOHANNESBURG

Tel: (011) 836 9831

Fax: (011) 836 8680/ (011) 834 4273
Ref: Z Sojee
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Case No: CCT 135/M2

In the matter of -

THE MEMBER OF THE EXECUTIVE COUNCIL
FOR EDUCATION IN GAUTENG PROVINCE First Applicant

THE HEAD OF DEPARTMENT:
GAUTENG DEPARTMENT OF EDUCATION Second Applicant

DISTRICT DIRECTOR
JOHANNESBURG EAST D9:
GAUTENG DEPARTMENT OF EDUCATION Third Applicant

and

THE GOVERNING BODY

RIVONIA PRIMARY SCHOOL First Respondent
RIVONIA PRIMARY SCHOOL Second Respondent
CELE, STHABILE Third Respondent
MACKENCZIE, AUBREY Fourth Respondent
DRYSDALE, CAROL Fifth Respondent

in re the application for admission as amicus curiae of

THE FEDERATION OF GOVERNING BODIES FOR
SOUTH AFRICAN SCHOOLS (‘FEDSAS")

FOUNDING AFFIDAVIT IN TERMS OF RULE 10(4)

)




I, the undersigned,

PAUL HEINRICH THEODORE COLDITZ

do hereby make oath and say that:

1. | am the Chief Executive Officer of FEDSAS and am authorised to make this
Affidavit representing FEDSAS, in seeking leave to be admitted to these
proceedings as an amicus curiae to the proceedings pending before this

Honourable Court in Case CCT 135/12.

2. The facts contained in this Affidavit are, unless otherwise stated, within my

personal knowledge and are true and correct.
3. | propose dealing sequentially in this Affidavit with the following topics:

3.1A brief description of FEDSAS' interest in the proceedings — some of the
issues addressed in establishing FEDSAS' interest, constitute background

material to the submissions to be made;
3.2 The position to be adopted by FEDSAS in the proceedings;
3.3 The submissions to be advanced by FEDSAS, their relevance to the

proceedings and the reasons why FEDSAS believes that the submissions

will be useful to the Court and different from those of gther pe@ties, | will




refer in particular, to the matter of HEAD OF DEPARTMENT,
MPUMALANGA DEPARTMENT OF EDUCATION & ANOTHER v
HOERSKOOL ERMELO & OTHERS, 2010 (2) SA 415 (CC) ("Ermelo”)
to which FEDSAS was admitted as an amicus curiae and which matter
was ultimately determined in favour of Hoérskool Ermelo — essentially the
same point of principle is involved in this matter, namely the limits on the
powers of an HoD or, put differently, the legality or otherwise of an HoDs

actions when faced with a function allocated to a School Governing Body;,

3.4The ostensible dysfunctionality of schools in Gauteng in terms of
professional management, governance and curriculum ouicomes,

principally because of bureaucracy and departmental intrusion;

3.5 The defective nature of the Applicants’ Application for Leave to Appeal;

and

3.6 The current position with regard to the Gauteng Provincial Department
regulations on admissions of learners to Public Schools, which is currently
the subject of pending litigation not only at the instance of FEDSAS but
also in the pending matter of the Governing Body of Hoérskool Fochville
and Another v The MEC for Education Gauteng and Others in the South

Gauteng High Court, case number 2011/46091.1

“in the Fochville matter the Provinciat Department of Education sought to plagé a number of English learners
at the school in violation of the school’s admission policy (the school having bgen full), and its langaape policy,
{the school’s language policy providing that the school is an Afrikaans mediugn school 4



The nature of the matters which FEDSAS wish to place before this court, is
twofold: first, by demonstrating the repeated incidence of untawful interference
by Education HoDs in governance issues, there having been a vast number of
reported and unreported matters of this kind since the advent of the South
African Schools Act, 84 of 1996 (as amended) (“SASA”);” and secondly by

embellishing the partnership concept underlying SASA.

FEDSAS’ INTEREST IN THE PROCEEDINGS

4. FEDSAS:

4.1
Is a legal entity and non-profit-making association and as such has rights
and obligations, assets and liabilities, as well as the capacity to sue and
be sued in its own name, as will appear from clause 2.1 of its

constitution, a copy of which is annexed as annexure “PC17,

4.2
Has as its principal place of business in the Republic of South Africa 7
Tennant Crescent, Fichardt Park, Bloemfontein and provincial offices in

all of the nine provinces of South Africa;

4.3

Is a national representative organization for School’Governing Bodies,

: There are of course many instances where litigation commenced but sfttled as well as instances of
resolving disputes before litigation commenced



which informs, organizes, mobilizes and develops School Governing
Bodies to achieve and uphold the highest recognized international

educational standards;

4.4
Has inter alia more than 1500 member school governing bodies of public
schools throughout South Africa, comprising a mix of primary, secondary
and combined public schools;

4.5
Represents a broad cross section of schools whose learners include all
races, cultures and religions;

4.6
Has members whose learners are in the mainstream and also
categorised for special education needs;

4.7

Has as member governing bodies of schools in the categories of no-fee

schools {quintiles 1 - 3) and fee-paying schools (quintiles 4 and 5).
5.  Rivonia Primary School (the Second Respondent) is a member of FEDSAS.

6. The vision of FEDSAS is the maintenance and promotion of quality education
to all learners in schools in the Republic of South Afric?é\ubject to the
reservation of the autonomy of its members, its mission is to co-operate,

negotiate and engage with the relevant authorities af all levels of . education

5




provision and decision making, as well as with other parties and stakeholders in

education.

In terms of clause 5.2 of its constitution FEDSAS supports the principle of the
maximum concentration of school governance in governing bodies of public
schools and strives to promote the advancement and extension of the powers
and functions of governing bodies by means of the enhancement of the
capabilities of governing bodies. This principle is in accordance with
government policy (as manifested in legislation) regarding the vesting of
substantive powers in governing bodies, to which | will refer more fully in the
course hereof. FEDSAS seeks to pursue this principle within the ambit and
scope of relevant legislation, particularly the Constitution of the Republic of
South Africa, 1996 (the "Constitution”), SASA and the policy documents to

which | shall shortly return.

FEDSAS serves as representative body and mouthpiece for the promotion of
the common interests and ideals of its members, without interfering in their

domestic affairs (cl 6.2 of its constitution).

Promoting public school governance in accordance with empowering legislation
is seminal fo the FEDSAS mission. Such governance can only be successful if
other stakeholders, such as provincial departments of education reciprocate by
respecting the lawful execution by governing bodies of their duties and

obligations imposed on them by legislation. It follows that, should the State

unlawfully encroach on terrain demarcated for governing Bodies, FEDSAS will



take note thereof and act in support of its members individually or collectively in

such a manner as may be appropriate under the circumstances.

10. The extent to which education legislation and the Constitution are administered

11.

by national and provincial departments of education is closely and continuously
monitored by FEDSAS. The manner in which the courts shape those laws
provides an on-going barometer of guidance for FEDSAS in prbmoting the
interests of its membership and the protection of the right to govern schools in

accordance with those laws as interpreted by the courts of the land.

FEDSAS operates an active and extensive website on the internet
(www.fedsas.org.za), offering to its members a comprehensive database of
legislation, regulations, norms and standards, frameworks, policies, guidance,
judgments, opinions and other documents. The advent of new legislation,
regulations and directives are constantly monitored by FEDSAS and its
members are given generic advice and training in respect thereof or on an ad
hoc basis where required. FEDSAS aims fo assist its members by providing
guidance in the drafting of the several policies, which SGBs are obliged to have

in place. It occupies a watchdog role in many of its activities.

12.
In their submissions the Respondents provided a very thorough analysis of
the duties and functions of the respective role-players relevant to SASA.
Such duties and functions are clearly demarcait?in\the applicable

legislation. FEDSAS submits that the policy consigérations whiclipformed



SASA as reflected in the White Paper on Education and Training Notice 196
of 1995 (“White Paper 1”) and The Organisation, Governance and Funding
of Schools (Education White Paper 2) General Notice 130 of 1996 (*White
Paper 2”) are of importance in appreciating the very unique distribution of
powers in SASA, particularly the vesting of very important powers in
governing' bodies instead of in education departments or bodies or persons
which are unaccountable andfor not democratically elected. The basic point
of departure is the responsibility of parents for the education of their children,
with the State providing a facilitating role in terms of the provision of

infrastructure, educators (to an extent) and operational costs (to an extent).

The leading principles which had informed SASA

13. | respectfully draw attention to certain pivotal aspects, which appear from the

White Papers.

White Paper 1

14, Chapter 4 paragraph 3 :

“Parents or guardians have the primary responsibility for the education of their
children, and have the right to be consulted by the state authorities with respect

to the form that education should take and to take part in its governance.

e,

\
Parents have an inalienable right to choose the form of edlcation which is best

for their children, particularly in the early years of schooling, whether provided



15.

16.

by the state or not, subject to reasonable safeguards which may be required by
law. The parents’ right to choose includes choice of language, cultural or
religious basis of the child’s education, with due regard for the rights of others

and the rights of choice of the growing child.

“The rehabilitation of the schools and colleges must go hand in hand with the
restoration of the ownership of these institutions to their communities through
the establishment and empowerment of legitimate, representative governance

bodies.”

Chapter 4, paragraph 8:

“The state’s resources must be deployed according fo the principle of equily, so
that they are used fo provide essentially the same quality of learning
opportunities for all citizens. This is an inescapable duty upon government, in
the light of this country’s history and its legacy of inequality, and it is a

constitutional requirement.”
Chapter 4, paragraph 11:

“The principle of democratic governance should increasingly be reflected in
every level of the system, by the involvement in consultation and appropriate
forms of decision-making of elected representatives of the main stakeholders,

interest groups and role-players. This requires a co ﬁfr}é“[pt by education

authorities at all levels to share all relevant informatign with stakehglder groups,



and to treat them genuinely as partners. This is the only guaranteed way to

infuse new social energy into the institutions and structures of the education
and training system, dispel the chronic alienation of large sectors of society

from the educational process, and reduce the power of government

administration to intervene where it should not.”

(My emphasis)

17. Chapter Twelve deals with School Ownership, Governance and Finance. This
early exposition of policies regarding Governance, inter alia entailed the

following provisions.

18. Paragraph 29(2)(c) and (d) reads:

“(c) School governing bodies should be representative of the main
stakeholders in the school. Parents have the most at stake in the education
of their children, and this should be reflected in the composition of governing
hodies, where this is practicably possible. The head or principal of a school

should be a member of the governing body ex officio.

(d) In primary schools, the main stakeholders for purposes of governance

comprise the parents and teachers.”

19. FEDSAS regards paragraph 29(2)(g) of particular importance in the context of
this matter and in general for the understanding the demarcation and

allocation of legislative powers:



“(g) State involvement in school governance should be at the minimum required
for legal accountability, and should in any case be based on participative

management.”

White Paper 2

20. As its title indicates, this policy document deals particularly with the
organisation, governance and funding of schools. In the introductory Message
from the Minister of Education, the latter deals with the topic of Language and
Cufture. The Minister sought to allay the fears expressed by Afrikaans medium
schools that Afrikaans as a language of learning might be in danger. The
Minister recognised that the community of Afrikaans speakers is spread

throughout the land and across all population groups. He then continued:

“It is because of our nation’s bitter experience of political oppression and
cultural domination by successive minority regimes, that this government is
committed to creating sufficient legal, political, linguistic and cultural space for
all our varied peoples to live in peace together. Non-racialism, democracy, the
protection of fundamental rights, and redress, do not mean that the idea of
cultural identity is denied, or that all cultural distinctiveness is to be obliterated,
or that the cultural and linguistic heritage of any of our communities can be
disparaged. Our Constitution forbids cultural exploitation and provides for the

protection and advancement of all our cultures, and the elopment of all our

languages.”



21. The paramountcy of parental rights is thus recognised (Chapter 1 paragraph
1.10) and extends also to issues involving Governing Bodies’ entitlement and
duty to formulate their own policies including language policies (as was the case
in the Ermelo matter referred to above) and admission policies such as are

referred to in casu.

22. It was envisaged (in Chapter 3 paragraph 3.1) that governing bodies would be
allocated with substantial decision-making powers selected from a menu of
powers according to their capacity. The intention was, so the paragraph
continues, that all public schools would be granted a legal personality in
recognition of the responsibilities of their governing bodies. The principle that
elected representatives of parents and guardians should be in the majority on
public school governing bodies because of the legal and financial decisions for
which governing bodies would be responsible is reiterated (paragraph 3.15).

These principles were duly reflected in sections 20, 21 and 23 of SASA.

23. In paragraph 3.5-3.6 the following is said:

“The Conslitution establishes a democratic National, Provincial and Local
government order, and binds all governance and public schools to observe
fundamental rights and protect fundamental freedoms, many of which have
direct implications for decisions made by school governors and managements.

The Constitution also obliges Governments to negotiate wjﬂT’Sphool Governing

’

Bodies before changing their rights, powers and funct}és, and fo fund all public




schools on an equitable basis in order fo achieve an acceptable level of
education.

In Education White Paper 1, the Ministry of Education announced that the
decision making authority of schools in the public sector would be shared
among parents, teachers, the community (Government and civil society) and
the learners, in ways that would support the core values of democracy. A
school governance structure should involve all stakeholder groups in active and
responsible roles, encourage tolerance, rational discussion and collective
decision making. National and Provincial policy should allow for the fact that
such capacities may be under developed in many communities and therefore
need to be built.”

(Emphasis added)

24.FEDSAS is of the view that the policy enunciated in paragraph 3.17 is of

particular importance:

“Public school governance is part of the country’s new structure of democratic
governance. It must be a genuine partnership between a local community and
the provincial education department, with the education department’s role being
restricted to the minimum required for legal accountability. Because
communities have such varied experience of school governance, it is inevitable
that the department’s role in ensuring accountability will differ considerably from

one school to another. The balance of decision-making would rest with the

school governing body in accordance with its capacityﬁ

(emphasis added)



It follows that, if the department's role is restricted to the extent described, the
balance of responsibility and accountability vests in the governing body. In
addition, the notion of “...a genuine partnership...” envisaged in the aforegoing
paragraph ultimately became mirrored in the preamble of SASA in its
establishment of a new national system for schools and at redressing past
injustices and educational provision and education of a progressively high
quality for all learners. This finds expression in the preamble to SASA, which

reads as follows:

“WHEREAS the achievement of democracy in South Africa has consigned fo
history the past system of education which was based on racial inequality and
segregation; and

WHEREAS this country requires a new national systems for schools which will
redress past injustices in education in all provisions, provided education of
progressively high quality for all learners and in so doing lay a strong
foundation for the development of all our peoples’ talents and capabilities,
advance the democratic transformation of society, combat racism and sexism
and all other forms of unfair discrimination and intolerance, contribute to the
eradication of poverty and economic welf-being of society, protect and advance
our diverse cultures and languages, uphold the rights of all learners, parents
and educators, and promote their acceptance of responsibility for the

organisation, governance and funding of schools in partnership with the State;

and



WHEREAS it is necessary to set uniform norms and standards for the
education of learners at schools and the organisation, governance and funding
of schools throughout the Republic of South Africa”.

[emphasis added]

The partnership concept cannot be emphasised enough: the core principle
underlying a partnership relationship is the existence of uberrimae fides; the
same as that between brothers, namely one of mutual trust and confidence. To
that extent SASA constitutes the statutory partnership contract between the
parties, against which the respective rights and obligations ought to be
considered with such demarcation of duties to be found in the statutory contract
to be abided with by all partners. (See eg Schoonbee v MEC for Education,
Mpumalanga 2002(4) SA 877 (T)). FEDSAS would wish to be put in a position
in this matter to make submissions on the unfortunate results a shift in the
carefully devised concept of a partnership will have if one or the other partner is

permitted to breach the underlying reciprocal trust and faith.

25. Against the background of these principles, White Paper 2 continues to list the
menu of responsibilities to be allocated to governing bodies of public schools. It
envisaged that governing bodies would have the power to determine language
policy (within the appropriate framework, provided that no form of racial

discrimination may be exercised in exercising the policy).

26. Pivotal to the issue, and in stark contrast to the conduyopted by the Second

Applicant (the "HOD") in this instance, paragraph 3.23 states that:

e



27.

“The idea that all public school governing bodies must have responsibility for a
basic list of functions is deceptively simple. Once implemented, the vast
majority of South Africans will recognise that this decision constitutes by far the
maost significant devolution of responsibility to school governing bodies in the

history of South African education.”
Paragraph 3.28 says the following:

“Secondly, appointments will be made by departments of education on the
recommendation of and in consultation with school governing bodies. This
balances the prerogatives of governing bodies with the necessity for
government decisions, while providing sfrong safeguards against arbitrary
administrative action. The Ministry of Education appreciates that the
responsibility of making teaching staff appointments would be the clearest
indication of the extent to which real devolution of decision-making power to the
school level has taken place. The Ministry's position is that this matter is a
shared interest of the governing body and the provincial education authority,
with the initiative rightfully belonging at the school level. The appointment would
be made by the provincial department, in consultation with the governing body,
in a true display of partnership. All public school governing bodies would have
the authority to recommend the appointment of teachers to their respective
provincial education department. The department would have the discretion to
decline a recommendation on grounds of professional incompetence,
inappropriate qualifications, misconduct, or prima faci /‘éiﬁtience of improper

influence. The department would be required fo stgte its reasons if it declined a

16




recommendation, and to negotiate the matter if the governing body so wished.

For most governing bodies, this represents an extraordinary gain in authority

and influence. For many personnel practitioners in provincial education

departments, it means a significant change in relations with schools. Both

parties have much to learn.”

28. Paragraph 2.9 provided the following provision:

2.9 It is envisaged that Public Schools will have at least the following

features in common:

2.9.1

2.9.2

2.9.3

Each Public School will represent a partnership between the

Provincial Education Department and the local community;

Public Schools will be funded totally or largely from public
resources, that is, from Provincial Education Department
budgets, and with few exceptions their property will be owned by

the State;

The admission policies of Public Schools will be determined
by Governing Bodies in consultation with Provincial
Education Departments, in terms of national norms and
provincial regulations, and will uphold constitutionally

guaranteed rights of freedom; A

17



2.9.4 The mission, policy and character or ethos of each Public School
will be determined within national and provincial frameworks by a
Governing Body comprising elected representatives of the main

stakeholders of the school;

2.9.5 The salaries of teachers in each Public School will be paid by the
Provincial Education Department according to staff provisioning
scale, and such teachers will be appointed in each Public School
by the Provincial Education Department on the recommendation

of and in consultation with the school’'s Govemning Body.”

29. The legal personality of schools in accordance with the provisions of sec 15 of
SASA and the autonomy of SGBs who stand in a fiduciary relationship to their
respective schools in terms of the provisions of sec 16 of SASA, are regarded
as the fundamental pillars of strong and efficient governance at school level.
With its genesis in Government White Paper No. 1, the autonomy of School
Governing Bodies has been and still is regarded by FEDSAS as a seminal
feature informing best practices in school governance. Such autonomy is of
course limited by legitimate, fair and reasonable legislation, regulation and rules
and the reasonable and lawful administration thereof. This defined autonomy
cannot and should not in law be disregarded by arbitrary intrusion by
government. [f anything, the interpretation of laws curtailing the SGBs’
autonomy, ought to be interpreted in favour of the freedom of SGBs to exercise
their democratic powers, with concomitant care to avoid th sanctznning of ultra

vires conduct.



30.

31.

32.

Bureaucratic intrusion and the erosion of the powers of School Governing
Bodies has become an increasingly worrying phenomenon. Such intrusion is
undesirable to the extent that it violates constitutional rights of School
Governing Bodies in whom the governance affairs of schools repose. The law
reports abound with examples since 1996. In addition, there are a number of
relevant unreported judgments, freely accessible on

http://www.fedsas.org.za/english/Hofuitprake.aspx. | attach hereto a list

reflecting the totality of relevant judgments with a brief description of the nature
of each one, marked “PC2". They all deal, in essence, deal with ultra vires

conduct/ non-compliance with the principle of legality.

The notion of public schooling in South Africa presupposes that education at
school level and in the public sector is placed firmly in the hands of parents.
Apart from other considerations, parents have been considered by Parliament
as evidenced in SASA, to be best placed to serve the interests of their children.
These tenets provide not only a framework for the operations of FEDSAS, but

for the successful governance of schools in general.

The aforementioned White Papers paved the way for the promulgation of the

trilogy of legislation —

PN

)
321  The National Education Policy Act, 27 of 1996/{"NEPA");

32.2 SASA:;and

e

19



32,3  The Employment of Educators Act, 76 of 1998 (the "EEA”).

33. The rights and powers which repose in School Governing Bodies as defined in
SASA, have come under attack by various Provincial Departments of Education
throughout South Africa. | have made reference to the regularity of this abuse of
power, in the face of judgments condemning such conduct. This matter is an
example of a matter where such an abuse was found to be present by the court
below. If FEDSAS is to adopt its faithful task of assisting its member schools to
fearlessly discharge their core functions and obligations, it is desirable that it
considers appropriate opportunities (such as this case), to meaningfully
contribute to a discourse such as that which finds itself presented to this Court.
There is a need for the comfort of stability and certainty for School Governing
Bodies to perform their duties at best. It is upon this premise that FEDSAS seeks
the leave of this Honourable Court to gain admission as an amicus curiae on
account of its interests which are not specifically presented by the parties, but
who suffered and may in future suffer from the same kind of conduct which is

the subject matter of this case.

34. FEDSAS is the largest School Governing Body organization in the country. To
that extent | verily believe that there is a public interest component in the quest
for FEDSAS gaining admission as an amicus curiae, which progresses well
beyond the interests which the Respondents in this matter seek to preserve and
the rights, which they seek to enforce. Those rights and interests are parochial
in their nature and extent, whereas the FEDSAS interestsaare)pervasive and

with respect, may be viewed more in keeping with the/provisions of Section 38



35.

of the Constitution. To that extent | respectfully submit that FEDSAS acts on
behalf of all its members (Section 38(b) of the Constitution) and in the public
interest (Section 38(d) of the Constitution) and as an association acting in the
interest of its members (Section 38(e)) as well as in the interests of a group or

class of persons (Section 38(c) of the Constitution).

In terms of the National Norms and Standards for School Funding published
under section 35 of SASA as amended on 31 August 2006 schools are,
primarily for purposes of funding by the state, divided into 5 quintiles according
to the relative poverty of the community around the school. All schools in
quintiles 1 — 3 (the poorest) have been declared “no fee schools”. The schools
in quintiles 4 and 5 are fee-paying schools. The no fee schools receive funding
from the state at substantially higher levels than the fee-paying schools. The
maijority of FEDSAS’s member schools are fee-paying schools. Those member
Governing Bodies rely far more heavily upon parent contributions in the form of
school fees than non-fee paying schools. The budget determines the level of
school fees to be approved by the parent body; the collection of the school fees
provides the bulk of the expenditure actually incurred in the next school year, in
compliance with the joint intention and understanding which came about when
the parents indeed approve of a budget presented by the School Governing
Body. Save for generating further income by specific projects or the use of the
immovable property managed by the school, the School Governing Body does
not have borrowing powers and the provincial departments rEve absolutely no

obligation to lend or provide money to any school other tian that determined by

the National Norms and Standards for School Fundifg. Should there then be



any unlawful conduct by officialdom such as imposing increased numbers of
learners at a school, it is a cynical act of piggy backing on schools to do what
the MEC is in the first place supposed to do, namely to provide school places
from money made available in provincial budgets. The importance of annual
budgeting especially becomes more critical with fee-paying than with non-fee
paying schools. Learner numbers (and coextensively, admissions) are critical
to the budgeting process. Quintile 5 schools will in 2013, receive a mere R174
per learner per year from the Department. This represents between 2.7 to 7%
on average, of the total of FEDSAS's member Governing Bodies’ total
operational costs. Learner numbers (and by extension, the determination of the
capacity of a school) are critical to the budgeting of a school by its Governing
Body. As is evident from the provisions of SASA, the budgeting process must
commence and be completed way in advance of the beginning of a new school
year as the entire planning process for the provisioning of education in the new
year, is dependent upon the budget. This includes, but is not limited to, the
number of learners that can be accommodated, the allocation of learners to
specific classes and/or teachers, the subject offerings, time table and extra-
curricular activities that need to be planned and prepared well in advance, the
resources in terms of learning and teaching support material that would have to
be provided, other resources such as furniture (desks, chairs and other
movable equipment) that may need to be acquired, additional staff (both
educator and non-educator) that may need to be appointed or re-appointed. As
is evident from the Middelburg, Ermelo, Mikro, and Fochville matters, the
demands made by the respective departments were far, ro?énodest, in that

whole class groups of up fo 40 are expected to be agcommodated at a stage

22




when the budget has long before been finalised and approved by parents. ltis
accordingly important for FEDSAS in a pivotal case such as this, to be
permitted to make submissions to this Court relevant to the matter, the outcome
of which is important to a great many of its members but, more importantly, and
respectfully, also pivotal insofar as it impacts on the future of quality education

in the country and even definitive for the future of functional schools in the country.

THE POSITION ADOPTED BY FEDSAS IN THE PROCEEDINGS

36. FEDSAS respectfully aligns itself with the opening pronouncement by Cachalia

JA in the Supreme Court of Appeal in this matter, that -

[1]...the issues before us concem the structure of governance of all public
schools, wherever located, whatever their circumstances, and whatever the
composition of their learners”. 1t also aligns itself with the submissions made
by the First and Second Respondents in their Answering Affidavit, in
paragraph 12 thereof where a concise pronouncement is made why the

Applicants’ application to this Honourable Court should fail.

37. The misinterpretation of the prevailing legislation by the Applicants as a means
of making the case that Section 39(2) of the Constitution compels an
interpretation that disallows “privileged Governing Bodies in historically white
areas to entrench racially discriminatory privileged bequeathed by apartheid”

attracts the inevitable application of the principle of | ality}znd a proper

goes to the very heart

exercise of administrative power. The doctrine of legali



of the powers, which Governing Bodies are obliged to exercise in the best
interests of their respective schools. The intrusion by State officials into the
affairs of the First and Second Respondents in casu prompted the Supreme
Court of Appeal in its Judgment in the Ermelo matter to define such intrusion as
an “..abuse...” A similar situation arose in the instant matter where the
Supreme Court of Appeal rightly, with respect, castigated the Applicants for

invoking “...the ugly spectre of race to obfuscate its unlawful conduct.”

38. FEDSAS is broadly supportive of the First and Second Respondents’
submissions and cannot find any submission made by the Applicants with which

it can associate itself.

39. FEDSAS will seek respectfully to provide this Honourable Court with a broad
argument, which will demonstrate an insidious but mendacious (although
sometimes unintended) erosion of the pillars of governance and autenomy first
envisaged in White Papers 1 and 2 and foreshadowed ultimately in SASA.
These encroachments impact adversely on the constitutional rights of schooils,
learners, educators and parent bodies of those schools, as is or will be apparent
from the regularity of those intrusions finding their way to resolution by the
courts. FEDSAS aligns itself with the submissions that the duties and
obligations of the education partnership should remain clearly demarcated and
that each role-player operates within the confines of its allocated functions and
wishes to elaborate in more detail on the content of the p Ffﬁér)ship principle, as

foreshadowed herein before.
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40. In particular, FEDSAS is of the view that the authority of a governing body to
perform those functions which legislature has entrusted to it should be
respected and honoured by the Applicants and Heads of Departments in
general. Such respect will manifest in the State and its organs acting tawfully

and according to the principle of legality at all times.

41. FEDSAS supports the submission made by the First and Second Respondents
that Section 5(5) read with Section 5A of SASA clearly and unambiguously
applies to a School Governing Body determining its admission policy including
the school's capacity — a finding pertinently made by the Supreme Court of

Appeal in paragraph 54 in its converse finding that

“To conclude, governing bodies are enjoined to determine school policies,
including their capacity, while Provincial Departments are responsible for the
professional management of schools and administration of the admission.

These functions must not be conflated”.

FEDSAS would advance the argument that the Applicants are nowhere
empowered to make determinations of capacity. Sections 3(2) and 3{3) SASA
and s 12 GSEA place quite a different obligation on MECs: not an obligation to
place learners, but an obligation to provide the necessary school places for all .

learners or potential learners in the province.

THE SUBMISSIONS TO BE ADVANCED BY FEDSAS
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42.The Second Applicant's administrative decision withdrawing the admission
function delegated to the Principal was an additional instance of abuse of power
exercised by the Department, as found by the SCA. However, even if it is
accepted for the moment that the Governing Body’s powers regarding the
determination of its admission policy had been lawfully withdrawn (which it is
submitted cannot be lawfully achieved) the policy document, which the First
Respondent created, remained extant and no less efficacious, by virtue of the
withdrawal of the function involved. Respect is due by all the partners to the
education partnership, including the Department of Education and bodies
appointed by it and acting under its instructions, to documents created by a
Governing Body in the execution of an express statutory provision. Moreover,
the paramount role which was intended to be given to parents both in White
Papers 1 and 2 and which was in fact given to them in Section 23 of SASA,

needs to be affirmed by holding other partners to the Public School system to it.

43.The delineation of powers conferred upon Governing Bodies on the one hand
and the Department on the other, as also the exercise of the powers pursuant
thereto and the balance of the distribution of powers between those role players
in education, is placed in jeopardy of being abused time and again, as was the
case in the Ermelo matter and as has been in the case in this matter (as held by
the SCA), and so many other matters to which this court has been referred or is
going to be referred to in argument. This happens repeatedly despite numerous
judgments against education departments upholding the rule of law. Definitive
guidance by this court is sought: Governing Bodies7h:>tﬁa\ ave the comfort of

knowing that the State cannot ignore documents lawfully and legitimately
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44,

created by them in the execution of statutory powers. The endowment of
Governing Bodies with substantial powers in terms of carefully crafted legislative
structures, is set at nought when the Department intrudes arbitrarily as was the
case in this matter and so many others. FEDSAS would argue for the
importance of condemning this conduct as not only intrusive but also obstructive
and pernicious to the carefully constructed legislative structures and education

in general.

The mere fact that Governing Bodies are enjoined by SASA to take on
additional educators and other staff at their own expense (essentially at the
expense of parents) demonstrates that schools through their Governing Bodies
will inevitably also provide additional classrooms at the expense of parents and
other facilities so as to advance the quality of education for learners. If it were
the legislature's intention to allow the Applicants free reign to control the
capacity of schools then these legislative powers and enjoinders are rendered
meaningless and are subverted. As the Supreme Court of Appeal correctly
found in reference to a Governing Body's duty in terms of Section 36(1) of
SASA to supplement the resources supplied by the State in order to improve
the quality of education provided by the school, Governing Bodies set their own
school fees and prepare budgets for approval by the General Meeting in terms
of Section 39 of SASA. It is pursuant to that injunction that the First
Respondent has been able to reduce its learner ratio by building exira
classrooms and employing additional educators in consequence, determining
the admission policy and the capacity of a scho k(h?: s manifestly the
responsibility of the Governing Body (paragraph/ 31 of the SCA judgment).

o
~
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There are sufficient control measures to prevent School Governing Bodies from
abusing the exercise of these powers. Their administrative actions are also
subject to judicial control. This is as it should be. FEDSAS advises its
members not fo engage in self-help. Unreasonable or ultra vires exercise of
their powers will require correction by review brought by the HoD or MEC,
parents or other interested parties. To pose an absurd example: SGBs planning
for only 10 learners per classroom which could just as well have accommodated
40 without compromising any health and safety provision or the orderly
presentation of learner material, will justifiably be brought to book. But will it be
unjustifiable if, on rational grounds, they decide to provide for, say, 39 instead of
40 learners per classroom? MECs’ and HoDs' apparent desire to cater for the
situation by means of self-help shouid not be tolerated. As in so many
instances of problems with admissions, self-help of this nature occurs at very
inopportune moments, some days into the new school year. Unjustifiable
resistance by schools can even then, still be overcome by the applicable

department obtaining appropriate urgent orders.

Quite apart from the highhanded conduct of the Second Applicant (alluded to as
such by the Supreme Court of Appeal) the conduct of the Department
constituted a serious intrusion upon one of the most important duties of a
Governing Body namely to create an admission policy and then to ensure that it
and the Department properly implement it. The manner in which the
Department dealt with the matter however negates the demarcation of functions
and constitutes a serious breach of the partnership 6@1‘ It also unlawfully

captures a function, which is expressly in the donfain of the Governing Body.
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45.

The conduct of the Second Applicant was ill-considered, in purporting to
remove the Principal’s admission powers (essentially removing his own
powers). This is also a pattern — see Middelburg, Ermelo, Mikro and Fochville.

Principals of schools are either threatened with disciplinary action or are in fact
charged with misconduct if they even try to prevent the intrusive and unlawful
action. Ms Drysdale is no exception. It also happened to the principal of
Ermelo (who was dismissed and has now successfully claimed a substantial
amount of damages form the relevant provincial Department). The principal of
Mikro and Fochville were both clearly made to understand that they would face
disciplinary action if they failed to comply with these unlawful departmental

instructions.

The Second Respondent's admission policy contains provisions relating to the
admission of learners which are the product of intricate calculations of the
number of learners at a school and in its respective classes, informed by the
ideal maximum class size, promotion factors, period load factors and funding
levels. In my experience this kind of detailed planning commonly occurs
amongst members of FEDSAS. In this manner the number of departmental
employees of the school is also determined prior to the admission of learners.
When the Department introduces its own prescripts governing these issues, it
ignores the fine tuning which Governing Bodies apply to the structures of the
school, all in the interests of the Governing Body discharging its statutory duties
to provide quality education in terms of SASA. The par. m()“u?t statutory duty of

a School Governing Body remains, as so eloquéntly put by s 20(1)a) to
/
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“promote the best interests of the school and strive to ensure its development

through the provision of quality education for ali learners at the school”.

46.The process of budgeting for the operational costs of Public Schools, more
particularly schools falling within Section 21 of SASA, highlights the importance
of the capacity of schools and when they are deemed to be full and as provided
for by Sections 38 and 39 thereof. It is a long-term process and not simply an
annual ad hoc improvisation. The actual process of preparing the budget for the
year at most FEDSAS member schools starts more or less in July of the
preceding year, culminating eventually in the process whereby parents are
afforded 30 days’ notice of the budget meeting. From this beginning onwards,
there is a progressive step-by-step planning process. It involves inter alia, a

consideration of -

e Learning and Teaching Support Material and other equipment to cater
for a specific number of learners;

e Compliance with municipal by laws and building regulations relating to
learner numbers in classrooms, ablution facilities, fire control etc.;

o Curriculum and extra-curricular planning fixed in reference to the learner
numbers admitted;

e Educator numbers and administrative and support staff numbers — linked
inextricably to the number of learners admitted and planned for by the
School Governing Body;

o The critical mass of a school necessitating the maintenance of a balance

~

teacher numbers and

between learner numbers, infrastructural capacit

running costs to be made available by the budgeting process.



47.Schools at capacity maintain waiting lists for aspirant learners seeking
admission. In many instances these waiting lists contain hundreds of learners
seeking admission to a particular school. If the Department is allowed to dictate
the capacity of a school, all the aforementioned planning becomes meaningless.
Empirical analyses become supplanted by arbitrary and directionless
placements with no regard to the material and critical criteria referred to above.
The danger is that departmental officials will be at large to confer favours upon
friends, family and political connections, giving admission preference to select
learners, defeating the object of maintaining a waiting list for aspirant applicants
and also violating the rights of those aspirant applications who applied earlier.
There have been countless instances of this sort of bureaucratic manipulation.
On principle, placing a single learner in a school, which has reached its capacity
cannot be allowed to defeat the admission policy created by a Governing Body.
The entire notion of the capacity of the schoot will become a matter of arbitrary
pronouncement by a single official, who could as well direct that all the
candidates on the waiting list should simply be admitted as well. Enforcement
of admission of learners not on the waiting list, or ordering the placement of a
learner out of priority, is detrimental to the rights and expectations of all the
other learners on the waiting list. It is simply unjust and unfair. it undermines
the authority of the School Governing Body involved who is accountabte not
only to its stakeholders, but also to the community in which it finds itself. Where
the rule of law applies, even apparently small digressjerisymay have vast

consequences on the perception of the country’ citizens regarding the

maintenance of the rule of law under other circumst



48.The arbitrary decision made by a single departmental official gives rise to the
forced admission of select learners by a process of “self-help”, a phenomenon

encountered in a number of court cases.®

49.1t is submitted that advanced planning by a School Governing Body is critical to
maintaining a functional school. Determining the capacity of the school is
therefore part of that critical planning. It is an empirical process and not an
arbitrary determination made by an official who has played no part in the

planning of each and every school.

50.1t is respectfully submitted that the concepts of funding, school infrastructure,
administration of school property, budgeting, engaging additional educator and
non-educator staff beyond that of the departmental post establishment, form
part of the overali matrix of school governance. One must therefore specifically
add to this list the Governing Body's power to create an admission policy.
Logically and rationally it must have as a concomitant adjunct, the power to

control and determine the capacity of the school.

51.FEDSAS believes that its submissions broaden the policy matrix against which
the administrative action of both the HoD and the MEC can be considered; that
the complexity of the consequences of such administrative action escaped the
perpetrators thereof and that such unlawful conduct has a much wider impact

on the functioning of governing bodies and schools. As sdch, h\aving covered

* Dale College Boys' Junior School v Department of Education, Eastern Cape P ovince {37/2012) [2012]
ZAECGHC 3; [2012] 2 All SA 224 (ECG) (31 January 2012)
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ground not explicitly covered by the Appellants or the Respondents, FEDSAS
believes that its submissions will be useful to this Honourable Court and

different from those of the other parties.

THE DYSFUNCTIONALITY OF SCHOOLS IN GAUTENG PRINCIPALLY

BECAUSE OF BUREAUCRACY AND DEPARTMENTAL INTRUSION

52. | believe that, having been actively involved in School Governing Bodies for 25
years and FEDSAS for the past 18 years, the core problem when it comes to
issues of capacity and desperate last minute attempts o place learners
(whether bona fide, or mala fide as is apparent from the placement in the
Middelburg and Ermelo matters) is the lack of proper planning of physical
facilities on the part of education departments. Demographics are not properly
accounted for and budgets allocated for erecting schools are often under-
utilised. It results in imbalances and consequential late placement of learners in
contravention of schools’ admission policies. Another core problem is the
prevalence, tragic as it is, of the existence of a multitude of dysfunctional

schools in South Africa.

53. It is generally recognised in South Africa that approximately 80% of Public
Schoois are dysfunctional. Not surprisingly, parents want their children to

attend functional schools.* Dysfunctionality of schools has manifestly become a

* The Toxic Mix : Current affairs and issues : Graham Bloch,
Shocking findings show that South African learners are consistently underachieving, urE}ing not only amongst
the worst in the world, but often amongst the worst in Africa. Education policyexpert Graham Bloch states
that 60 — 80% of our schools are dysfunctional. They produce barely literate and numerate learners and Bloch
believes the country is headed for a national education crisis,
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phenomenon percolating in the public domain. All School Governing Bodies
have the duty to strive for quality education of the learners at their institution.
Where it cannot be achieved, for whatever reason, it appears irrational to target
functional schools by the destructive forces of self-help, only to push them in the
direction of dysfunctionality. Bearing in mind the heavy statutorily imposed
fiduciary duty towards a school, it cannot and should not be expected of the
School Governing Bodies of functional Schools, to give up on their duties and
allow their schools to slip into the muddy waters of dysfunctionality. FEDSAS
has no better wish than that the dysfunctional schools are properly governed
and attain the same level as functional schools, but it regrettably lacks the
wherewithal to do much about it except to encourage as many of these schools
to join its membership to the extent that their limited resources allow them, in

order fo assist them in at least improving their levels of governance.

The sad and unfortunate fact is that Education Departments are not sufficiently
attending to the improvement of schools falling within that 80% factor. Parents
look to the remaining 20% of schools, which are functional, for the placement of
their children. If the Department is allowed to dictate the capacity of schools, it
follows as day follows night that learners will tend to migrate in wholesale
fashion from the 80% dysfunctional schools to the 20% functional schools,
causing over-crowding of facilities which will no longer be conducive to quality

education. This might ultimately result in the total coilapse of the Public School

Yet he identifies the toxic mix of factors that are causing the crisis, taking Government and teachers to task for
not performing as they should and highlighting the social-economic challenges that many.learners face.

But Bloch does not leave it at that — he offers solutions to turn the situation arg nd‘lHe gives anecdotal
evidence of several schools and individual teachers who are getting it right, leavipgg the reader with hope for

the future.
The book will speak to parents, teachers and anyone concerned about the fiuture of the country. M is a

powerfut call to action.
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system because those functional schools will simply become dysfunctional as

well, not being able to cope with the influx of learners.

54. This in turn is likely to cause learners of previously functional schools to migrate
to independent schools. Public schooling and the public schooling system may

reach a point where they will, in all likelihood, face collapse.

In the year 2000, there were 1, 436, 964 learners in Public Schools in Gauteng.

They were accommodated in 1905 schools.”

55. Twelve years later, in 2012, there were 1, 858,745 learners in Gauteng
occupying 2045 schools.? This escalation in the number of schools in Gauteng
by a mere 140 schools, had to accommodate the additional 421 781 learners.
This represents 3012 learners per new school developed in that period. This is
a demonstration of the degree of poor planning by the Department in the
exercise of the MECs’ section 3 and 12 SASA and s 12 of the Gauteng Schools
Education Act (GSEA’) duties. There is, on these statistics alone, an abject
failure to comply with those duties. (In consequence, | can but echo what the
Respondents contended in reference to the substantial amounts unspent on

capital expenditure annually, from official sources.)

56. Over the same period the number of learners in independent schools increased

from 117 531 in 365 schools to 216 642 in 566 schools.

* education Statistics at a Glance, National Depariment of Education, February 20
¢ school Realities 2012, Department of Basic Education, September 2012.
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57. The statistics mean that on average public schools in Gauteng are expected to
accommodate 909 learners per school. Comparatively, in the Western Cape
that corresponding figure is 683 learners per school. The average across all
nine Provinces in South Africa is 492 learners per school. There is therefore an
insidious form of decay at work, which will be exacerbated by allowing the

Department to determine the capacity of schools. !

58. The National Planning Commission in its diagnostic overview® in seeking an
explanation by testing scores of poor learners in other African countries
highlighted in its research the significance of factors or problems within the

education system itself, pointing to

“Several other complex issues (playing) a role in the quality of education.
Curriculum design, language issues, the use of technology, the efficacy of the
bureaucracies; the balance of power between parents, schools and the
bureaucracy, and high levels of violence against women and children are all
relevant factors. Without dismissing any of these factors, our conclusion is that
the main problems lie in teacher performance and the quality of school

leadership”.

59. The commission found that

“Furthermore teachers are poorly supporfed by the administration within the

Education Departments”.

7 school Realities 2012 — to be attached to the Heads of Argument
® hitp//iwww.npconline.co.za/Medialib/Downloads/Home/T abs/Diagnostic/Diaghostic% 2
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60. Bureaucratic and departmental intrusion was also highlighted in the African

Journal of Education.’ The authors opined that

“There is a strong trend towards centralised control of education policy for
transformation purposes. This causes conflict between the Government
(including Provincial Department of Education) and School Governing Bodies in
matters such as the appointment of educators (Settlers Agricultural High School
V The Head of Department : Department of Education, Limpopo Province,
2002), determination of language policies (Head of Department, Mpumalanga
Education Department v Hoérskool Ermelo, 2009) and leamers’ admission
policies. Thus, these indicators substantiate the contention that the elitist

features of the system inevitably favour an authoritarian bureaucracy”.

61. And that-

“..60% of the senior education officials and 50% of the other participants
misunderstood democracy to mean that the majority should always triumph
regardless of whether fundamental rights are infringed.  This is clearly
erroneous as Tocqueville (1966 : 8 ) axiomatically stated that unbridled majority
rule may become an oppressive “tyranny of the majority” and that the majority of
the self-governing citizens is always limited by the law of justice, which is
established by the majority of all mankind. The erroneous majoritarian “winner

takes all” notion explains why many of the bureaucratic decisions are taken fo

“ The African Journal of Education, Yolume 31 No. 1 Pretoria 20000 Marius H. Smft, [zak 1.
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enforce the Government and ruling parties’ aim to fransform education without
due regard to fundamental rights and requirements of legality. Of the senior
education officials, 91.2% incorrectly assessed their own knowledge of
democratic principles to be good or excellent. A second example is the finding
that 57% of the respondents were ignorant of the principles of participatory and
deliberative democracy as mechanisms to manage diversity and accommodate
multiculturalism.  In fact, the majority of the Respondents favoured a
bureaucratic method to manage multiculturalism. This does not accord with the
principle that education and democracy are interconnected and that a
democratic culture can only be developed by democratic education practices
(Parry and Moran : 1994 : 48). Most of the stakeholders in education do not
understand the differences between political and participatory forms of
democracy. For instance, meaningful participation by parents in school
governance Is constrained if bureaucratic misapplications of democratic
principles occur as a result of the restrictive paradigms that curtail the rights of
School Governing Bodies to recommend the appointment of educators
(Carnarvon High School v MEC for Education, Northern Cape;, Douglas
Hoérskool v Premier of the Northern Cape Province,; Kimberly Girls’ High School
v Head of Department of Education, Settlers Agricultural High School v Head of
Department of Education, Limpopo Province). The findings indicate a pattern of
misapplication of the rule of law and principles of democracy such as enabling

participation and tolerance of diversity of languages.”

62. The recent media reports in the Eastern Cape Provinge highlighting schools

with classes accommodating up to 123 learners per ¢lass, eXemplify what can
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happen where a Governing Body, through its dysfunctionality, fails to arrest
such a crisis in the face of a department paying scant regard to the quality of
education, simply in the interests of accommodating learners at any cost, as if
they can wash their hands of the injustice being perpetrated to learners by
allowing such a situation to prevail as if the right to basic education has been

fulfilled.

THE DEFECTIVE NATURE OF THE APPLICANTS’ APPLICATION

63. The Respondents have drawn attention to the Founding Affidavit filed of record
and deposed to by Rudzani Nemakonde. This deponent is an attorney and not
a departmental functionary. |t is difficult to understand how he would have

personal knowledge of the _facts to which he has deposed.

64. It is therefore submitted that the Applicants’ application is defective and

therefore invalid.

65. The document itself purports to be an Affidavit but has not been attested by a
Commissioner of Oaths. This constitutes a non-compliance with the rules of this
Honourable Court and also of the Administration of Oaths Act and the

regulations promulgated in terms thereof.

THE GAUTENG ADMISSION REGULATIONS ‘*)



66. In South Gauteng High Court, Johannesburg, case number 43163/2012,
FEDSAS launched proceedings for the setting aside of certain amended
Regulations introduced by the First Applicant, having a bearing, inter alia, on the
First Applicant's purported regulation of school capacity in Gauteng. These
proceedings have become opposed and the Gauteng Education Department
has delivered Answering papers. A corresponding reply has been delivered on
behalf of FEDSAS and the matter at present awaits the Registrar’s set down of
the matter. FEDSAS has challenged those Regulations relating to the
admission of learners and determination of capacity. Its litigation envisages
setting aside the entire amended Regulations, alternatively, certain selected
portions thereof. A copy of the Notice of Motion in this regard is annexed hereto
marked “PC3”, which serves to illustrate the nature and extent of that matter. |

must also draw attention to the Fochville matter in this regard. *°

CONCLUSION

67. FEDSAS has delivered a Notice in terms of Rule 10(1) seeking the consent of
the parties in this matter to its proposed admission as an amicus curiae. At the
time of attestation hereof, no responses have been received to the notice, but it
is submitted that by the time this matter is heard, FEDSAS will have complied
with Rule 10 and in addition, that FEDSAS has a reasonable prospect of being

allowed admission as an amicus curiae.

1% More fully referenced at paragraph 3.6 supra
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PAUL A@%H THEODORE COLDITZ

SIGNED and SWORN to BEFORE me at Bloem%%on this the J-&
day of mar’c\-\ 2013, after the Deponent has acknowledged that
he knows and understands the contents of this Affidavit, that it is the truth, that he

has no objection to taking the prescribed oath and that he regards the prescribed

-

\
\
)

/

oath as binding upon his conscience.

—

COMMISSIONER OF OATHS

Johann Marx de Villiers
165 St Andrews StreetiSt Andrews Straat 165
Commissioner of OathsiKommissaris van Ede
Praclising Attomey/Prakliserende Prokureur R S.A
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Constitution of the Federation of Governing Bodies of South

Name

1.1

1.2

African Schools (FEDSAS)

The name of the association is the Federation of Governing Bodies of
South African Schools (hereinafter ‘the Association’ or ‘FEDSAS’).

The official abbreviation of the name of the Association is FEDSAS.

Legal personality

2.1

2.2

2.3

2.4

FEDSAS is a legal person and non-profit association, and, as such, has
rights and obligations, assets and liabilities, as well as the capacity to

sue and be sued in its own name.

FEDSAS shall continue to exist, despite changes in the composition of

its membership or office bearers.

None of the members of FEDSAS is liable for the liabilities or obligations
of the Association, or entitled to the assets or income of the Association,

except as reasonable remuneration for services rendered.

Subject to prior authorisation by the National Council, the Chairperson of
the National Council, or, in his/her absence, the Deputy Chairperson or
any other member of the National Council authorised thereto by a
resolution of the National Council, shall represent FEDSAS jralhjuristic

acts of the Association,
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Vision

The vision of FEDSAS is to maintain and promote quality education in public

schools in the Republic of South Africa.

Mission

The mission of FEDSAS is to do everything in its power to represent its
members and their interest groups in securing and promoting the highest
possible standard of education for all children in our country in general and, in
particular, to promote effective school governance and management to achieve
the aforementioned.

Principles
5.1 FEDSAS endorses the Constitution of the Republic of South Africa.

5.2 FEDSAS supports the principle of maximum devolution of school
governance and management to governing bodies of public schools, and
strives to promote and extend the powers and functions of governing
bodies by building the capacity of governing bodies.

5.3 FEDSAS supports and promotes the principle of the freedom of
governing bodies and school communities to supplement the level at

which education is provided by the State.

5.4 FEDSAS endorses the principle of selection and recognit'ojw based on

merit and excellence.
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55 FEDSAS supports the principle that school governing bodies should
create opportunities for each learner to achieve his/her full potential.

56  FEDSAS endorses the principle of maintaining and promoting a culture
of learning and teaching at all schools as well as the principle of
excellence in education.

5.7 FEDSAS supports the principle of establishing and maintaining sound
refationships with all education interest groups.

5.8 FEDSAS suppotts the principle of tolerance and respect for the diversity
of cultures, religions and languages of the peoples of the Republic of
South Africa.,

Objectives

The objectives of FEDSAS are as follows:

6.1

6.2

6.3

6.4

To unite provincial associations of governing bodies as well as groups

and individual governing bodies envisaged in 7 below

To serve as representative body and mouthpiece for the promotion of the
common interests and ideals of its members, without interfering in their

domestic affairs

To obtain official recognition from all relevant bodies, institutions and

authorities

To enter into discussions and negotiate with, and make missions to,

authority bodies and other institutions at all levels/on behalf of its

members

3 of 17
“Strength through Unity and Collaboration’

Copyright FEDSAS



www.fedsas.org.za

8.5 To raise funds to achieve the objectives of FEDSAS

6.6 To take all steps that may be necessary to promote the mission or
objectives of FEDSAS

6.7 To train, equip and assist its members in exercising their rights,

executing their duties, and fulfilling their responsibilities

6.8 To establish and promote sound communication with all education

interest groups

Membership

7.1 The members of FEDSAS comprise affiliated governing bodies of public
schools that have become members by virtue of approved applications

for membership.

7.2  Designated groups or organisations may be accepted as members of
FEDSAS, even if they are not governing bodies of public schools, if the
relevant application for membership is approved by at least 75% of the
members of the National Council present and voting at the meeting
concerned, subject to such conditions as may be imposed by the

meeting and accepted by the applicant.

7.3 A member of FEDSAS may terminate its membership of the Association

by way of written notice to the Chief Executive.

7.4 A member's membership may be terminated in writing by the Chief
Executive in the event of non-payment of the prescribed membership
fees, or based on an action or conduct that, in the Chief Executive’s.

opinion, is out of keeping with any provision of this constitution or any
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resolution by the National Council. Such termination shall only occur
after a member has been afforded a reasonable period of time to supply

reasons why the member's membership should not be terminated.

When a member's membership has been terminated in accordance with
7.4 above, such member will be entitled to appeal to the National Council
against the Chief Executive’s decision. The written notice of appeal must
reach the Chairperson by no later than twenty (20) calendar days

following the date of termination of membership.

When considering the appeal, the National Council will be entitled to
obtain such additional information as, in the National Council’'s view, may

be necessary to reach a fair and just decision.

Official languages

8.1

8.2

8.3

The official languages of FEDSAS are English and Afrikaans, as well as
any other official language of the Republic of South Africa that may from

time to time be identified by the National Council.

All agendas and minutes of meetings shall, wherever practically
achievable, be drawn up in each of the official languages of FEDSAS in
turn, provided that a membey shall be entitled to insist that a motion or
resolution be proposed and minuted in the official FEDSAS language of

the member's choice.

Motions and amendments shall be put forward in the official language of
the proposer’s choice, provided that the Chairperson shall be entitled to

present a free translation of such motion or amendment to the meeting.

5,6 1
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Structures of FEDSAS

9.1

Annual General Meeting

9.1.1

9.1.3

9.1.5

9.1.6

9.1.7

9.1.8

www .fedsas.org.za

The Annual General Meeting is the highest policy-making body

of FEDSAS.

The Annual General Meeting shall take place once a year at a

date and venue determined by the National Council.

The Annual General Meeting shall comprise persons delegated

for that purpose by the Provinciai Councils.

Each Provincial Council shall be entitled to delegate persons to

the Annual General Meeting of whom only five (5) shall be

entitled to vote. The quorum for resolutions by the Annual

General Meeting shall be twenty-three (23).

Each delegate with the right to vote must be in possession of a

letter of credence issued by the Provincial Council.

No proxy votes shall be allowed.

All resolutions by the Annual General Meeting are taken by way

of a show of hands, unless the meeting agrees otherwise. All

resolutions are taken by way of a simple majority of votes. In

the case of an equality of votes, the Chairperson shall have the

casting vote.

The Annual General Meeting shall:
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. consider and adopt the Chairperson’s annual report;

» consider and adopt the Association’s annual financial

report;

¢ elect the members of the National Council as well as a
secundus for each member of the National Councit;

e elect the Chairperson of the Association; and

. appoint independent auditors to audit the financial affairs

of the Association,

9.2 National Council

9.21

9.2.2

9.2.3

The executive authority, governance and responsibility of
FEDSAS are vested in the National Council.

The National Council consists of one person per province,
elected at the Annual General Meeting by the Annual General
Meeting; the Chairperson; the Chief Executive and Deputy
Chief Executive of FEDSAS, as well as a maximum of three
persons co-opted by the National Council. The members who
are so co-opted are not required to be members of governing
bodies. The Annual General Meeting will also appoint a

secundus for each elected member of the National Council.

The National Council shall convene one ordinary meeting in
each half of the year, at a time and venue determined by the

Chairperson.

9.2.3.1 The Chairperson may, at histher sole discretion
convene an extraordinary meeting of the Na i@‘
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9.24

9.25

9.2.6

9.2.7

9.2.8
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Council, and is compelled to convene such a
meeting at the written request of at least four
members of the National Council, in order to
deliberate and decide on any important, urgent

matter.

The National Council shall determine the procedure to be
followed at its meetings as well as the meetings of the

Executive Committee and any other committees.

Fifty percent of the members of the National Council shall

constitute a quorum at the meeting of the National Council.

The term of office of members of the National Councif shall be
one year, and each of the members shall be eligible for re-

election.

The National Council shall settle all urgent matters on behalf of
the Annual General Meeting when the Annual General Meeting
is not in session, and shall report on such matters to the Annual

General Meeting.

The National Council shall determine policy for FEDSAS,
although such policy may be amended or set aside by the

Annual General Meeting.

Executive Committee

9.3.1

The National Council shall appoint an Executive Committee,

which will consist of the Chief Executive and one executive

N
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0.3.2

9.3.3

9.3.4

9.3.5

9.3.6

9.4.1

9.4.2

9.4.3
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The Executive Committee is responsible for the Executive

Centre and its activities.

The Chief Executive or the National Council shall convene the
meetings of the Executive Committee at a time and venue

determined by him/her/it.

The Executive Committee shall attend to the implementation of
resolutions of the Annual General Meeting and the National
Council, the day-to-day management of the Association, and all
urgent matters, and shall report on these to the National

Council.

The Executive Committee shall report to the National Council

on all its activities.

The Executive Committee shall be entitled to co-opt members
according to its requirements, provided that no co-opted
member shall have the right to vote at any meeting of the

Executive Committee.

Committees

The National Council and the Executive Committee may
appoint committees to assist them in the execution of their

duties.

The chairperson of each committee must be appointed by the

National Council.

The National Council may appoint any person as a member of a

committee,
A
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The Chairperson, Deputy Chairperson, Secretary and Treasurer

9.5.1

9.5.2

9.5.3

954

9.5.5

9.5.6

9.5.7

The National Council shall from its ranks elect a Deputy
Chairperson, who shall be nominated and elected by secret
ballot.

The Chairperson, Deputy Chairperson and all other office
hearers of the National Council shall hold office for one year.

The Chairperson shall preside at all meetings of FEDSAS and
the National Council, and shall have only a casting vote at such

meetings.

In the absence of the Chairperson, the Deputy Chairperson
shall preside and, in his/her absence, the National Council shall
appoint an acting chairperson by way of a majority decision.

The Chairperson shall undertake all tasks and responsibilities
entrusted to him/her in terms of this constitution or by the
National Council. In his/her absence, the Deputy Chairperson
and, in the Deputy Chairperson’s absence, a member of the
National Council thereto appointed by said Council, shall

undertake such tasks and responsibilities.

Should the Chairperson vacate office before his/her term of
office has expired, the National Council shall, by way of a
majority decision, appoint one of ils members to take up said

office until the relevant term of office expires.

The National Council shall appoint a Secretary.
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9.5.8

9.5.9

89.5.10

9.5.11

9.5.12

9.5.13

9.5.14
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The Secretary shall be a member of the National Council,

without the right to vote.

It shall be the duty of the Secretary to minute the resolutions of
each meeting of the National Council and the Executive
Committee, and to ensure that agendas for the meetings are

provided to members at least fourteen (14) days beforehand.

The National Council is entitled to remunerate the Secretary for

his/her services.

The Secretary shall perform all functions assigned to him/her by

the National Council.
The National Council shall appoint a Treasurer.

The Treasurer shall be a voting member of the National Council
(except if said person is not appointed from the elected ranks of
the National Council, in which case he/she shall not have the

right to vote).

The Treasurer shall be responsible for the keeping of financial

records in accordance with the provisions of this constitution.

Executive Centre

9.6.1

8.6.2

The National Council may appoint a Chief Executive and, if
necessary, staff to perform such administrative and other

functions as the National Councii may determine.

The National Council shall determine duty sheets.
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The Chief Executive is accountable and must report to the

National Council regarding the performance of his/her duties.

The management and executive capacities of FEDSAS vest in

the Chief Executive.

Provincial Councils

9.71

9.7.2

9.7.3

FEDSAS shall have a Provincial Council for each province of
South Africa.

The Provincial Councils shall function in terms of rules and

regulations approved by the National Council.

The National Council shall be entitled to delegate such rights,

functions and work to any Provincial Council or office bearer of

~a Provincial Council as the National Council may deem

necessary to achieve the objectives of the Association, or to
promote the most efficient and effective functioning of the

Association.

Vacation of office by office bearers

9.8.1

9.8.2

Any elected office bearer may vacate office by submitting a
written notice to that effect to the Chairperson in the case of a
member of the National Council, or to the Chairperson of the

Provincial Counci! in the case of a member of that council.

A National Council member's membership of that council may
be terminated in writing by the Chairperson based on an action
or conduct that, in the majority of the National Council

members’ view, is out of keeping with any provision of” ﬁﬂg}
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constitution or any resolution by the National Council. Such
termination shall only occur after the member has been
afforded a reasonable period of time to supply reasons why the

member's membership should not be terminated.

9.8.3 When a member's membership has been terminated in
accordance with 9.8.2 above, such member shall be entitled to
appeal to the Annual General Meeting against the National
Council's decision. The written notice of appeal must reach the
Chairperson by no later than twenty (20) calendar days
following the date of termination of membership.

9.8.4  When considering the appeal, the Annual General Meeting shall
be entitled to obtain such additional information as, in the
Annual General Meeting's view, may be necessary to reach a

fair and just decision.

9.8.5 The provisions in 9.8.2 fo 9.8.4 above equally apply to the
termination of the membership of an office bearer of a
Provincial Council, in which case all references to the
Chairperson, National Council and Annual General Meeting
shall be deemed references to the Chairperson of the Provincial
Council, the Provincial Council and the National Councit

respectively.

10. Mémbership fees

10.1  The National Council shall annually determine the membership fees of
FEDSAS, which shall be payable on dates determined by the National

Council.
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In the case of designated groups or organisations envisaged in 7.2
above, the Chief Executive and Treasurer shall determine their
membership fees upon their admission as members, in accordance with
guidelines determined by the National Council, following which said
membership fees shall be annually reviewed and determined by the

National Council,

Finance, assets and liabilities, and rights and duties

11.1

11.2

11.3

11.4

11.5

The financial year of FEDSAS extends from 1 January to 31 December.

The financial dealings of FEDSAS will be undertaken through a bank
account held at a recognised and approved financial institution, on which

the National Council may decide from time to time.

All FEDSAS income and expenditure, and assets and liabilities, will be
recorded in accordance with recognised and accepted accounting

practices.
The National Council, through the Chief Executive, is entitled;

11.4.1 to acquire, alienate or in any other lawful manner deal with

property, whether movable or immovable;
11.4.2 to open accounts, and to invest or withdraw funds; and

11.4.3 to raise loans or fo pledge movable or immovable property as

security for loans.

A financial report must be prepared annually by the Executive Committee

and tabled before the Annual General Meeting for approval.
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The National Council is entitled to disburse allowances, salaries or
remuneration for any purposes that, in its opinion, may be necessary to
ensure the proper functioning of the Association or the due promotion of

its objectives.

No funds of the Association shall be disbursed to any person, other than
in the course of pursuing the public benefit activities of FEDSAS, as

embodied in the abovementioned objectives.

FEDSAS funds shall be used solely for the objectives for which the
Association was established, or shall be invested with a financial
institution as defined in Section 1 of the Financial Services Board Act,
1980 (Act 97 of 1990).

FEDSAS shall not undertake any business venture or trading activity,
unless specifically permitted in terms of Section 30(3)(b)iv) of the
Income Tax Act, 1962 (Act 58 of 1962).

Amendment

Any provision of this constitution may be amended at a meeting of the National

Council, subject to the following:

12.1

12.2

That the members of the National Council be notified of such proposed
amendment at least fourteen (14) days prior to the meeting at which
such amendment will be considered, unless the National Council

unanimously approves a shorter notice period at the meeting concerned.

That two thirds of voting members present at such meeting vote in favour

of such amendment.
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13. BDissolution

13.1

13.2

13.3

The Association shall be dissolved when two thirds of voting
representatives present at an ordinary or extraordinary Annual General
Meeting vote in favour of such dissolution, provided that at least fourteen
(14) days’ prior written notice of the proposal for dissolution of the

Association was given.

Upon dissolution of the Association, its assets will be liquidated by a
liquidator appointed by the meeting where the resolution for dissolution is
passed. If no such liguidator is appointed, the Head of the Gauteng
Department of Education shall be entitied to appoint a liquidator.

The proceeds of the liquidation shall be utilised in the following order of

preference:
13.3.1 The costs of the liquidation
13.3.2 All creditors of the Association

13.3.3 All amounts payable to the Chief Executive or staff of the

Association

13.3.4 The balance, if any, shall be transferred to a similar
organisation with essentially the same mission and aims as
thase of FEDSAS (which organisation shall be nominated by
the meeting where the resolution for dissolution is passed or,
failing which, by the Head of the Gauteng Department of
Education).
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Adopted on 27 April 1998 and amended in March 1999, August 1999, July 2000 and
May 2001, and on 8 November 2003, 21 August 2004, 19 November 2005, 20
November 2009 and 12 November 2010.

17 of17
“Strength through Unity and Collaboration”

Copyright FEDSAS



Annexure “PC2”

List of court cases

Appointments:

1. Douglas High School v Premier, Northern Cape 1999 4 SA 1131 (NK)

Appointment of educators — Unlawful administrative action by HOD - Decision taken
by the HoD was set aside.

2. Eikendal Primary School and another v WCED and others, (394/09) [2009]
ZAWCHC

Review of decision of HoD not to appoint recommended candidate — decision set
aside — HoD lacking proper understanding of scope of his discretion.

3. FEDSAS v MEC for the Department of Basic Education, Eastern Cape (60/11)
{2011] ZAECB

Filling of vacant temporary educator posts - HoD’s failure to fill posts - Unlawful
administrative action by HOD - Decision taken by the HOD set aside.

4. Federasie van Beheerliggame van SA Skole Limpopo v Departement van
Onderwys Limpopo (TPD 30801/03) {2003]

Appointment of educators — Procedure Employment of Educators Act 76 of 1998 —
Unlawful administrative action by HoD - Decision taken by the HoD was set aside on
review - Respondents did not comply with obligations.

5. Governing Body of Unity Primary School and another v MEC, Department of
Education, Limpopo Province and others (TPD 22179/07) [2007]

Appointment of principal — Unlawful administrative action by HoD - Decision taken by
the HoD set aside - decision was misdirected and not in accordance with the spirit
and purport of the Employment of Educators Act.

6. Hartswater High School and Another v Head of the Department of Education:
Northern Cape (765/2006) [2006] ZANCHC

Appointment of principal - Unlawful administrative action by HoD - Decision taken by
the HoD set aside on review. Department failed to provide guidance and leadership,—

7. Head of Department, Department of FEducation Limpopo Province
v Settlers Agricultural High School and Others (CCT36/03) [2003] ZACC 15/
2003 (11) BCLR 1212 (CC)




Appointment of principal — application for special leave to appeal by HoD - not in the
interests of justice for this Court to entertain the appeal.

8. Hoérskool Marqguard en 'n andere v Departementshoof, Departement van
Onderwys, Vrystaat en ander Vrystaat Hoé Hof, Bloemfontein (1465/09)
[2009] ZAFB

Appointment of principal — Interviewing procedure - Unlawful administrative action by
HoD - Decision taken by the HoD is not one he is entitied to make in terms of any
provision applicable to the case. Decision set aside.

9. Hoérskool Namakwaland and Another v Lid van die Uitvoerende Raad vir
Onderwys, Opleiding, Kuns en Kultuur in die Noord-Kaapse Provinisiale
Regering en 'n Ander (1241/2001) {2002] ZANCHC

Filling of posts — HoD’s refusal to make appointment — No legal basis for HoD’s
disregard of SGB recommendation — decision set aside.

10. Hoérskool Namakwaland and Another v Lid van die Uitvoerende Raad vir
Onderwys, Opleiding, Kuns en Kultuur in die Noord-Kaapse Provinsiale
Regering and Another (1241/2001) [2003] ZANCHC

Filling of posts — application for leave to appeal by Respondents- Applican{s met
requirements prescribed by PAM - No prospects of success in another court.

11.Kimberley Junior School v The Head of the Northern Cape Education
Department (278/08) [2009] ZASCA

Appointment of principal — Unlawful administrative action by HoD - HoD not
authorised by the empowering provision to make an appointment. Decision taken by
the HoD set aside.

12.Laerskool Gaffie Maree and another v MEC for Education, Training, Arts &
Culture: Northern Cape Province and others 2002 12 BLLR 1228 (NK)

Failure to appoint — Head of department declining to appoint person recommended
by governing body to principal’s post on grounds not permitted by statute — Decision
set aside.

13.Lawson Brown High School v The Memeber of the Executive Counci,
Department of Education, Eastern Cape Province and others, South-Eastern
Cape Local Divsion (808/07) [2007] ZAECP

HoD decides not to appoint recommended candidate — Disregard fi r\the
recommendation of the SGB and appointment of Fourth Respondent instead is uffra
vires — appointment reviewed and set aside.



14. The Governing Body of Point High School and another v The Head of the Western
Cape Education Department and others (684/07) 2008 ZAHHA 48; 2008 5 SA 18
(HHA), 2008 3 All SA 35 (HHA)

Appointment of principal and deputy-principal — Unlawful administrative action by
HoD - Decision taken by the HoD was set aside.

15.Observatory Girls Primary School and another v Head of Department of
Education, Gauteng 2003 (4) sa 246 (W) 2003 (4) SA

Appointment of Teachers - Interview procedure - No lawful basis for HoD to withhold
appointment — HoD ordered to accept governing body's recommendation.

16.P J Olivier High School and others v The Memeber of the Executive Council,
Department of Education, Eastern Cape Province and others, Easterncape
Divison Bisho, (214/2011) [2011]

Filling of vacant temporary educator posts - HoD's failure to fill posts — Respondents
ordered to fill vacant post.

17.Settlers Agricultural High School & another v Head of Department: Department
of Education, Limpopo Province & others [2002] JOL 10167 (T)

Appointment of principal- HoD rejected recommendation and appointed the second
respondent — Unlawful administrative action by HoD - set aside on review - Leave o
appeal refused.

18.The Centre for Child Law and others v The Minister of Basic Education,
Eastern Cape High Court: Grahamstown, (1749/2012) [2012] ZAECG

Filling of vacant temporary educator posts - HoD’s failure to fill posts — Respondents
ordered to fill vacant post - Provincial department failed to provide effective support
for administrative processes in schools - Without proper administration in schools, the
right of scholars to basic education is threatened. '

Admission and Language

19.Christians v Dale College Boys Primary School and Others (37/2012) [2012]
ZAECGHC 3; [2012] 2 All SA 224 (ECG)

Refusal to admit learner - Principal administers admission on behalf of the HoD —
Conduct of HoD to reverse decision was wrong — Applicant must comply xith
provisions of SASA

20.Die Laerskool Middelburg en 'n ander v Die Departementshoof: Mpymalanga
se Departement van Onderwys en andere [2002] JOL 10351 (T,



Language - Decision by Department to declare school parallel medium -
Respondents disregarded administrative directives — best interest of learners
paramount.

21.Member of the Executive Council, Eastern Cape Province and Others
v Queenstown Girls High School (1041/07) [2007] ZAECHC

Lawfulness of admission policy - Disclosure of past conduct of a prospective learner
— policy lawful — Not the responsibility of other officials in the department to second
guess principal's decision. Provisions relating to cisciplinary record in admission
policy not unconstitutionat.

22.Governing Body of Mikro Primary School and Another v Western Cape
Minister of Education and Others (332/05) [2005] ZAWCHC 14; 2005 (3) SA
504 (C) [2005] 2 All SA 37 (C)

Determination of language policy — Department has no power to determine such
policy - Unlawful administrative action by HoD — Direction to principal to admit certain
pupils to the second applicant, and to have them taught in the medium of English, is
set aside.

23.Head of Department: Mpumalanga Department of Education and another v
Hoérskool Ermelo and others 40/09 [2009] ZACC 32

Language - HoD withdrew the powers of the SGB to determine the language policy of
the school and adopted a new language policy - HoD acted unlawfully and in
breach of the constitutional principle of legality - Decision set aside.

24, Queenstown Girls High School v MEC, Department of Education, Eastern
Cape & others 2009 (5) SA 183 (Ck)

Admission — admission refused by school — Department ordered principal to admit
child - Depariment had no right to countermand principal's decision - Directive
declared unlawful and set aside.

Other:

25.Bel Porto School Governing Body and others v Premier of the Western Cape
Province and another (CCT58/00) [2002] ZACC 2; 2002 (3) SA 265; 2002 (9)
BCLR 891

Procedurally unfair administrative action - failure by the WCED to consult with the
appellants on the determination of the equity plan infringed the appell n‘s‘
constitutional rights to administrative justice.

26.Destinata Skool en 'n ander v Die Departementshoof: Departethent van
Onderwys Gauteng en andere (23675/03) [2004] TPD:




Administrative Action - Departmentai officials removed certain documents belonging
to the school — officials displayed an arrogant attitude towards the school -Officials
acted unlawfuliy and were ordered to return the documents to the schoal.

27.Diphetoho School Governing Body and others v Department of Education Free
State and others (4218/2010) [2012] ZAFB

Administrative Action - Decision by the HoD to withdraw functions of SGB — HoD did
did not in the circumstances have the power to withdraw the functions — decision set
aside.

28.Governing Body of Bopasetihaba and Others v Premier of the Free State
Province and Others (2238/2003) [2005] ZAFSHC

Administrative action - Construction of school buildings — Refusal by Respondents to
erect school buildings for the School — legitimate expectations - The decision by
second and third respondents or either of them not to erect school buildings
rescinded and set aside.

29.Hoérskool Hoopstad en 'n ander v Departementshoof: Departement van
Onderwys, Provinsie Vrystaat (1608) [2009] ZAFB

Admission- and language policy — Unlawful interference - District-Director instructed
principal to ignore school’'s admission, language and hostel policy and to admit
learners contrary to policies - matter settied and court orders interdicting interference
by HoD and District-Director obtained by consent.

30.Larbi-Odam and others v MEC for Education (North-West Province) and
another (CCT2/97) [1997] ZACC 16; 1997 (12) BCLR 1655; 1998 (1) SA 745

Declaration of invalidity of regulations - Regulations regarding the Terms and
Conditions of Employment of Education in Government Gazette 16814 GN R1743 of
13 November 1995 declared to be inconsistent with the Constitution and invalid.

31.Maritzburg College v C.R Dlamini N.O and others, Natal Provinsial Division,
(2089/2004) [2004]

Suspension of Learners — HoD's rejection of recommendation of suspension and
failure to implement expulsion — SGB acted lawfully — HoD's action ignores
obligations of the SGB and disregards the rights of the pupils.

32.Nuwe Republiek Skool v Mnguni and others Natal Provincial Division (NPD
4143/03) [2004]

Disciplinary action against principal - Unlawful administrative action by HoD\ -
Decision taken by the HoD was set aside on review.

33.Queens College Boys High School v MEC, Department of Educatién, Eastern
Cape Government (454/08) [2008] ZAECHC 165




Administrative Action - Recommendation of expulsion - Unlawful administrative action
- The M.E.C’s decision not to accept the expulsion recommendations of the
governing body are reviewed and set aside.

34.Section 27 and Others v Minister of Education and Another (24565/2012)
[2012] ZAGPPHC 114, [2012] 3 All SA 679 (GNP); 2013 (2) BCLR 237 (GNP);
2013 (2) SA 40 (GNP)

The right to basic education — Department’s failure to provide textbooks is a violation
of the right to basic education- Limpopo Department of Education, alternatively
Department of Basic Education directed to provide textbooks.

35. Schoonbee v The MEC for Education, Mpumalanga 2002 4 SA 877 (T)

Administrative Action - Decision by the HoD to dissolve the SGB and to suspend the
principal as well as the Deputy Principal - — Unlawful administrative action by HOD -
unlawful disbandment of School Governing Body set aside.

36. Stutterheim High School v Member of the Executive Council, Department of
Education, Eastern Cape Province and others (2586/06) [2007] ZAECHC 150;
[2009] 4 All SA 364 (E)

Administrative action — Inaction by electoral officer to complete election of SGB —
Assumed powers and functions he did not have - Third Respondent directed to
complete election.

37. The Head of the Department: Department of Education, Free State Province v
Welkom High School & Harmony High School 766 & 767/2011 2012 ZAHHA
150 28

Administrative Action — Pregnancy policy — Interference by HoD in execution of
~ school’'s pregnancy policy — HoD interdicted — matter pending before this court.

38.HOER TEGNIESE SKOOL SASOLBURG en ‘n ander v DIE LID VAN DIE
UITVOERENDE RAAD VIR ONDERWYS: VRYSTAAT PROVINSIE en andere
(FS 1172/2010)

Administrative action and doctrine of legality — unlawful interference in management
of school and illegal confiscation of documents and records — Ordered to return
documents and interdicted from wunlawful interference in governance and
management of schoaol. -
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IN THE HIGH COURT OF SOUTH AFRICA (k S

e
fQE\?ﬁ)gW ?C 2 ‘11

(SOUTH GAUTENG HIGH COURT, JOHANNEBURG)
CASE NO.

in the matter between:

FEDERATION OF GOVERNING BODIES FOR SOUTH
AFRICAN SCHOOLS Applicant

and

THE MEMBER OF THE EXECUTIVE COUNCIL,
DEPARTMENT OF BASIC EDUCATION
GAUTENG PROVINCE First Respondent

THE HEAD OF DEPARTMENT,
DEPARTMENT OF BASIC EDUCATION,
GAUTENG PROVINCE Second Respondent

NOTICE OF MOTION

KINDLY TAKE NOTICE that application will be made to the above




1. Declaring that the REGULATIONS FOR ADIISSION OF LEARNERS
TO PUBLIC SCHOOLS, 2012, published in Government Notice 1160,
dated 9" May 2012, are uniawful by virtue of being ultra vires,
inconsistent with the principles of administrative justice provided for in
the Promotion of Administrative Justice Act 3 of 2000, in violation of
Section 33 of the Constitution of the Republic of South Africa, 1 996,

and contrary to the principle of legality,
ALTERNATIVELY,

2. Declaring that the following Regulations published in Government
Notice 1160 dated 9™ May 2012, are unlawful by virtue of being ultra
vires, inconsistent with the principles of administrative justice provided
for in the Promotion of Administrative Justice Act 3 of 2000, in violation
of Section 33 of the Constitution of the Republic of South Afiica, 1996

and contrary to the principle of legality:

* Regulation 2(2)(A)

* Regutation 2(4) and 2(5)

* Regulation 3(7) (coupled with the definition of "confidential
report”)

* Regulation 4

¢ Regulation 5

* Regulation 5(5), 5(9), 5(1 0)(b) and Regulation 8

* Regulation 11
/-~




¢ Regulation 16
3. Reviewing and setting aside the said Regulations.

4, Directing that for the purposes of these review proceedings, the 180
day period envisaged in Section 7(1) of the Promotion of Administrative
Justice Act, 3 of 2000 be extended in terms of Section 9(1)(b) thereof,
for such period as to this Honourable Court may seem meet, on the

basis that the interests of justice so dictate.
5. Directing that the First Respondent pay the Applicant’s costs.

8. Granting such further and/or alternative relief as to the above

Honourable Court may seem meet,

KINDLY TAKE NOTICE that the accompanying Affidavit of PAUL HEINRICH

THEODORE COLDITZ will be used in support of this application.

KINDLY TAKE NOTICE FURTHER that the Applicant appoints MOODIE &
ROBERTSON, 4 Tuscany Office Park, 6 Coombe Place, Rivonia, as the
address at which it will accept service of all notices, documents, or process iri
these proceedings.

KINDLY TAKE NOTICE FURTHER that if the Respondents wish to o}pose

this application they are required:
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a)  To notify the Applicant's attorneys in writing within 15 days as from
date of service hereof;

b) Within 15 days after they have so given Notice of Intention to oppose
the Application to file their Answering Affidavits, if any;

c) Further that they are required to appoint in such notification an address
referred to in Rule 8(5){b} at which it will accept notice and service of
all documents in these proceedings.

KINDLY TAKE NOTICE FURTHER that if no Notice of Opposition is delivered

as aforesaid, the Applicant will enrol the matter for hearing on a date to be
determined by the Registrar.

DATED AT JOHANNESBURG ON THIS {g DAY OF NOVEMBER 2012,

MICHAEL RANDELL ATTORNEYS

Applicant's Attorneys

C/o MOODIE & ROBERTSbN
4 Tuscany Office Park,

6 Coombe Place,

Rivonia

Tel.: 011 -403 5171

Fax: 011 — 403 1973




TO:

AND TO:

AND TO

THE REGISTRAR
HIGH COURT
JOHANNESBURG

THE MEMBER OF THE EXECUTIVE COUNCIL
DEPARTMENT OF BASIC EDUCATION
GAUTENG PROVINCE

First Respondent

19" Floor

111 Commissioner Streat

JOHANNESBURG

THE HEAD OF DEPARTNIENT
DEPARTMENT OF BASIC EDUCATION
GAUTENG PROVINGE

Second Respondent

19" Floor

111 Commissioner Street

JOHANNESBURG




