I IN THE SOUTH GAUTENG HIGH COURT, JOHANNESBURG
REPUBLIC OF SOUTH AFRICA
CASE NO: 11/08340

In the matter between:

THE GOVERNING BODY OF

THE RIVONIA PRIMARY SCHOOL First Applicant
RIVONIA PRIMARY SCHOOL Second Applicant
and

MEC FOR EDUCATION: GAUTENG PROVINCE First Respondent

HEAD OF DEPARTMENT:
GAUTENG DEPARTMENT OF EDUCATION Second Respondent

DISTRICT DIRECTOR: JOHANNESBURG EAST D9 -

GAUTENG DEPARTMENT OF EDUCATION Third Respondent
CELE: STHABILE Fourth Respondent
MACKENZIE: AUBREY Fifth Respondent
DRYSDALE: CAROL Sixth Respondent

APPLICANTS’ REPLYING SUBMISSIONS

THE DISPUTES FOR DETERMINATION

1.  Although the passage of time and the best interests of the child have led to the

remaining of the Fourth and Fifth Respondents’ daughter at Rivonia Primary



School being accepted by all parties, certain fundamental issues of principle

remain in dispute for determination by this court:

1.1. The constitutional issue, in respect of which Equa! Education and The
Centre for Child Law have intervened as amici curiae:' Whether on a
proper interpretation of the statutory framework for admissions to public
schools, in accordance with section 39(2) of the Constitution and with due
regard to the fundamental rights to Equality (s 9 of the Constitution) and

Education (s 29 of the Constitution):

1.1.1. The goveming body of a public school is vested with the power fo
determine the enrolment capacity of that school as an incident of its
power under s 5(5) of the South African Schools Act 84 of 1996 fo

determine the admission policy of a school; or

1.1.2. The governing body’s power to defermine admissions policy does
not extend to the power to determine the enrolment capacity of a
school, having regard to the duly of the provincial MECs for
Education under sec 3(3) of the South African Schools Act 84 of
1996 fo ensure that the public education system can provide school

places to all learners of compulsory school going age.

1.2. An order declaring that the decision of the Head of Department. Gauteng
Department of Education, instructing the principal of the Rivonia Primary

School to enrol the Fourth and Fifth Respondents’ daughter as a learner

! Stated in the Rule 16A notice issued by the First to third respondents’ attorney, pages 410 - 411



in Grade 1 at Rivonia Primary School, alternatively himself enrolling her
as a learner {“the decision”) is contrary to the provisions of the admission
policy of the school (“the admission policy”} and was not taken or arrived

at in accordance with the provisions of Circular 21 of 2010 (“the Circular);?

1.3, An order declaring that the decision is accordingly ulira vires;®
1.4, An order reviewing and setting aside the decision;*
1.5. An order declaring that the purported appeal to, and decision by the

second respondent dated 2 February 2011, is not in accordance with the
provisions of the admission policy and the Circular and was taken without
affording the Governing Body of the Rivonia Primary School or the
Principal the right to furnish reasons for the decision not to admit her as a

Grade 1 learner and was accordingly procedurally unfair;®
1.6. An order reviewing and setting aside the purported appeal and decision;®

1.7. An order declaring that the decision of the Head of Department: Gauteng
Department of Education, withdrawing the admission function delegated
to the Principal of the School, was not exercised bona fide and is set

aside;’

2 Prayer 2 page 2
* Prayer 3 page 2
* Prayer 4 page 2
3 Prayer 5 page 3
® Prayer 6 page 3
7 Prayer 8 page 3



1.8.

1.9.

1.10.

An order interdicting the MEC and officials from the Gauteng Department
of Education from unlawfully interfering with the governance of the

school;8

An order interdicting the first to fifth respondents from compelling the
School or its principal to admit learners other than in compliance with the

School’'s admission policy;9

An order that the parties opposing this application pay the applicants’

costs.®

THE PROVINCIAL GOVERNMENT’S APPROACH

3.1.

The First to Third Respondents constitute executive and administrative officers
of the Gauteng Provincial Government responsible for education in Gauteng on
a provincial and district level: the Member of the Executive Council ("MEC?),
the Head of Department (*"HOD”), and the District Director in whose district the

school is situated.

Their approach is apparent from the first few paragraphs of the heads of

argument filed on their behalf:

“The central remaining dispute in this application concerns the question

whether the capacify of a public school is determined by thaf school's

governing body, having reqard only fo the sectional interests of the

privileged class of learners who are lucky enough fo be admitted to that

8 Prayer 8 page 4
° Prayer 10 page 4
'® Prayer 11 page 4



3.2.

3.3.

3.4.

school, or by the provincial education department that is under a statutory
duty to find sufficient capacity within all the public schools of the province
fo provide public schooling to all of the school age leamers in the

province™;'" (our underlining)

. the racially discriminatory system of education spending under
apartheid has bequeathed to the province a public schooling system in
which some schools (the former Model C schools of the old “white”
education department situated in historically “white” suburbs) are much
better resourced than most other schools in the system.. If the goveming
bodies of these former Model C schools were to be allowed fo defermine

their school capacities at levels far lower than those of the rest of the

public schooling system, the racially discriminatory historical privileges

bequeathed by apartheid would be capable of entrenchment under the

new democratic order’"?

“In effect, the applicants assert a ‘right through the Rivonia Primary
admissions policy fo profect a peculiarly privileged position within the
public schooling system and a privileged position that is linked to the

historical racial disparities of the resourcing of public education under

»13.

7

apartheid

“... the applicants persist in the present application because they want fo
enforce their arlificially reduced “capacity” on next years cohort of

applicants for admission and thereby to preserve the peculiarly privileged

" First to third respondents’ heads of argument, paragraph 1
"2 First to third respondents’ heads of argument, paragraph 2.3; answering affidavit para 5.1 p 300
' First to third respondents’ heads of argument, paragraph 3.9



position of Rivonia Primary School leamers at the expense of the learner

population of the province as a whole.'*

4. This approach is inconsistent with the facts, and the prevailing statutory
situation which is demonstrated by reference fo the following relevant statutory

provisions.

THE STATUTES

5. Interms of section 29(1) of the Constitution: “Everyone has the right fo a basic

education.”

5.1. It should not be overlooked that this basic constitutional right imposes on
national and provincial government an obligation to create sufficient
infrastructure — by building schools with sufficient capacity for learners —

to give effect to this right.

6. In terms of section 34(1) of the South African Schocls Act, the national
legislation providing for governance and funding of schools: “The State must
fund public schools from public revenue on an equitable basis in order fo
ensure the proper exercise of the right of learners to education and the redress

of past inequalifies in education provision™

6.1. Thus the State bears the primary responsibility of allocating public funds

to ensure the basic right to education and the redress of past inequalities.

™ First to third respondents’ heads of argument, paragraph 3.12



7.

7.2

7.3.

In this matter, however, the State has not done so: rather, it seeks to

achieve these ends by overriding the respondents’ admission policy.

In terms of section 36(1) of the South African Schools Act: “A governing body
of a public school must take all reasonable measures within its means to
supplement the resources supplied by the State in order to improve the qualily

of education provided by the school fo all fearners in the schoofl”,

This section is prescriptive: in respect of Rivonia Primary School, the First
Applicant has complied by improving the standard of education for “alf
learners in the schoof’, by utilising school fees to build extra classrooms
and to hire and pay extra teachers in order to lower the number of

learners taught by every teacher.

One would expect that the First to Third Respondents would commend
the First Applicant for raising standards in this manner. Surprisingly, the
opposite has happened: the First to Third Respondents use the school's
raising of standards as a justification for overriding Rivonia Primary
school’'s admission policy as “having regard only to the sectional inferests
of the privileged class of learners who are lucky enough to be admitted to
that school’, and preserving “the peculiarly privileged position of Rivonia
Primary School leamers at the expense of the learmer population of the

province as a whole”,

They do this notwithstanding section 36(1)'s express and realistic

requirement that a school governing body must improve the quality of




9.1.

9.2.

education provided by the school for “alf learners in the schoof, but not for

all learners in the province.

Section 5(5) of the South African Schools Act states: “Subject to this Act and
any applicable provincial law, the admission policy of a public school is

determined by the governing body of such schoof’.

Section 5A of the South African Schools Act (inserted in 2007) states:

“The Minister may, after consultation with the Council of Education
Ministers, by regulation prescribe minimum uniform norms and standards
for — (a) school infrastructure; (b) capacity of a school in respect of the
number of the leamners a school can admit; and (c) the provision of

learning and feaching support material’. (section 5A(1));

“The norms and standards contemplated in sub-section (1) must provide
for but not be limited fo the following: (a) in respect of school
infrastructure, the availability of — (i) classrooms; (ii} electricity; (iij) water,
(iv) sanitation; (v) a library; (vi) laborafories for science, technology,
mathematics and life sciences; (vii) sport and recreational facilities; (viii)
electronic connectivity at a school: and (ix) perimeter security; (b) in

respect of the capacity of a school — (i) the number of teachers and the

class size; (i) quality of performance of the school: (jii) curriculum and

extra-curricular choices; (iv) classroom size; and (v) utilisation of available

classrooms of a school; (c¢) in respect of provision of fearning and teaching

support material, the availability of — (i) stationery and suppflies; (i)




9.3.

9.4,

9.5.

9.6.

learning material; (ilj) teaching material and equipment; (iv) science,
fechnology, mathematics and life sciences apparatus; (v) electronic
equipmeni; and (vi) school fumiture and other school equipment” (section

5A(2), our underlining).

“When determining policy in terms of sections 5(5) and 6(2) a governing
body must comply with the norms and standards contemplated in sub-

section (1)”. (section 5A(3));

“A governing body must, within a period of 12 months after the Minister
has prescribed the norms and standards contemplated in sub-section (1),
review any policy that it has determined in terms of sections 5(5} and 6(2}
fo ensure that such policy complies with the norms and standards”

{(section 5A(4)).

The First to Third Respondents in their affidavits and heads, make no

reference to section HA.

It is clear from the express provisions of section 5A read with section
5A(3) read with sections 5(5) and 5A(1) and (2), that a school's admission
policy is determined by its governing body, and includes determination of
“capacity of a school in respect of the number of the learners a school can
admit’ with particular reference to “the number of teachers and the class
size; quality of performance of the school; curriculum and extra-curricular
choices; classroom size; and utilisation of available classrooms of a

school .



9.7.

9.8.

9.9.

10

The school governing body’'s power {o determine the capacity of the
school in respect of the number of the learners the school can admit, is a

power expressly and unambiguously granted by national legislation;

[t is a power limited only by the requirements of constitutionality and
legality, and compliance with the South African Schools Act and any

applicable provincial law;

Accordingly a school governing body’s power to determine the capacity of
the school must comply with any constitutional and lawful norms and
standards prescribed by regulation under section 5A(1), by the National
Minister of Education. No such norms and standards have been
prescribed since section 5A was intreduced in 2007, Although they should
provide a control on the school governing bodies determination of
capacity, school governing bodies cannot comply with them until the

national minister prescribes them.

10. Section 58C of the South African Schools Act, also inserted in 2007, deals with

10.1.

compliance with norms and standards:

*The Member of the Executive Council must, in accordance with an
implementation protocol contemplated in section 35 of the
Infergovernmental Relations Framework Act, 2005 (Act 13 of 2005}
ensure compliance with — (a) norms and standards defermined in terms of
section(s) 5A" (section 58C(1)). This obliges the first respondent to
ensure compliance with the national ministers norms and standards,

which cannot presently be done as these norms and standards have not



10.2.

10.3.
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been prescribed. It does not empower the first respondent to prescribe

norms and standards at a provincial level,

“The Member of the Executive Council must ensure that the policy
determined by a governing body in terms of sections 5(5) and 6(2)
complies with the norms and standards (section 58C(2)). This section
prescribes that the First Respondent must ensure that the admission
policy determined by every Gauteng school governing body, including the
First Applicant, must comply with the norms and standards prescribed by
the national minister (if and when they are prescribed), including the
norms and standards relating to the capacity of a school in respect of the
number of the learners the school can admit. This is the opposite of, and
entirely inconsistent with, the position taken by First to Third Respondents’
and amici curiae that the First Respondent, or the Second Respondent by
delegation from the First Respondent, has the power to determine

individual school’s capacity;

“The Head of Department must — (a) in accordance with the norms and
standards confemplated in section 5A delermine the minimum and
maximum capacity of a public-school in relation fo the availability of
classrooms and educators and educators, as well as the curriculum
programme of such school: and (b) in respect of each public school in the
province communicate such determination fo the chairperson of the
governing body and the principal, in wriling, by not later than 30
September of each year (section 58C(6)).  This section prescribes that

the provincial Head of Department must annually determine the minimum



11.

11.1.

12.

12

and maximum capacity of every school in the province, in accordance with
the norms and standards prescribed by the national minister (if and when
they are prescribed) relating to the capacity of a school in respect of the
number of the learers the school can admit. This obliges the Head of
Department to annually notify the school governing bodies of the results of
application of the national norms and standards to their schools, a further
control on their exercise of their power to determine capacity in the
admission policy. It does not, however, empower the Head of Department
to create provincial norms and standards. Or assume the school

governing body’s power.

The inescapable conclusion is that these sections of the South African Schools
Act expressly make determination of a school’'s capacity in respect of the
number of the learners a school can admit, a function of the school's governing
body and its admission policy, subject to the Constitution, the South African

Schools Act itself, and any applicable provincial law.

The Act builds in substantial checks and balances, which are dependent

on the national ministers as yet unprescribed norms and standards.

Regarding applicable provincial law, section 2(3) of the South African Schools
Act states: “Nothing in this Act prevents a provincial legislature from enacting
legisfation for school education in a province in accordance with the

Constitution and this Act.



12.1.

12.2.

12.3.
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The national legislation deals with matters that require uniformity across
the nation, which is to be provided by the national legislation by norms
and standards and national policies. In terms of section 146(2) of the
constitution, accordingly, no provincial legislation can prevail over the
national statute. Any provincial legislation and regulations, and policies
issued under them, contradicting the granting of this power to school
governing bodies, will therefore not be in accordance with the South

African Schools Act and will be invalid.

In any event, no provincial legislation provides for any departmental
official to determine a school's capacity. The existing provincial legislation
in the form of the School Education Act (Gauteng) 6 of 1995, the
Admission Policy for Ordinary Public Schools as promulgated by General
Notice 2432 of 19 October 1998 under the National Education Policy Act
27 of 1996 (“the national admission policy regulations”), and the
Regulations Relating to the Admission of Learners to Public Schools,
promulgated by notice 4138 of 2001 under the School Education Act
(Gauteng) 6 of 1995 (“the provincial admission policy regulations”), give
the First and Second Respondents powers relating to annual admissions

procedures, but no powers to determine schools’ capacities.

Circular 21 of 2010 is not legislation or regulation. In the absence of any
empowering statute or regulation authorising its creation, it has no binding

effect save to the effect that it echoes already binding legislation.



13.

13.1.

13.2.

13.3.

13.4.

13.5.
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In an attempt to avoid these inescapable provisions of the South African
Schools Act, the First to Third Respondents and the amici curiae have
attempted to rely on sections 3(3) and (4) of the South African Schools Act as a
basis for empowering the First Respondent to determine schools’ capacities.

These sections state:

“Every Member of the Executive Council must ensure that there are
enough school places that every child who lives in his or her province can

attend school as required by subsections (1) and (2)’; (section 3(3));

“If a Member of the Executive Councif cannot comply with subsection (3)
because of a lack of capacity existing at the date of commencement of
this Act, he or she must takes steps to remedy any such lack of capacity
as soon as possible and must make an annual report to the Minister on

the progress achieved in doing so” (section 3(4)).

These sections oblige the first respondent to create and provide sufficient
infrastructure - schools, classrooms, teachers, desks - to ensure enough

school places for every child to have a place.

They do not empower the first respondent, or her delegated officials, to
override the capacity determinations of a school governing body which
has determined a school's maximum capacity in a constitutional and

lawful manner;

The First to Third Respondents and the amici curiae rely on section 39(2)

of the Constitution as a basis for re-interpreting sections 3(3) and (4) to



13.5.1.

13.5.2.

13.5.3.
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empower the First Respondent, and the Second Respondent by
delegation, to override the school governing body’s determination of
capacity and place additional learners in the school. This is an

unacceptable approach for a number of reasons:

The meaning of sections 3(3) and 3(4) is clear. They oblige the First
Respondent to ensure that there are enough schools, classrooms
and teachers to accommodate all learners, to take steps as soon as
possible in this regard to remedy lack of capacity existing at the date
of commencement of the Act (fourteen years ago in 1997), and to
report annually to the national mihister on progress achieved in

doing so;

They are not inherently unconstitutional.  There is nothing
unconstitutional about requiring provincial MECs to provide sufficient
infrastructure to accommodate all learners. They accordingly do not
need re-interpretation to promote the spirit, purport and objects of

the Bill of Rights: they already do so;

They do not give the First Respondent or the Second Respondent
the power to determine the capacity of any school, in direct
contradiction of those sections of the South African Schools Act
allocating this power to school governing bodies. Re-interpreting
them in the manner proposed by the First to Third Respondents and
amici curiae will lead o a direct contradiction of sections 5(5), 5A,

58C and 36(1) of the Act.
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13.5.4. The democratic will of the South African people is expressed through

14.

14.1.

14.2.

14.3.

sections 5(5), 5A, 58C and 36(1)} of the Act, in a manner which is
neither unconstitutional nor alleged to be so. [t cannot be
acceptable for the First to Third Respondents and the amici curiae to
request the court to alter the clear meaning of sections 3(3) and 3(4),
in order to avoid the plain meaning of sections 5(5), 5A, 568C and

36(1).

The argument that “If the govemning bodies of these former Model C schools
were to be allowed to determine their school capacities at levels far lower than
those of the rest of the public schooling system, the racially discriminatory
historical privileges bequeathed by apartheid would be capable of

entrenchment under the new democratic order” is without any foundation.

Racial discrimination is unlawful and unacceptable, but there is no

evidence of unlawful racial discrimination by Rivonia Primary School;

All school governing bodies are obliged to comply with the Constitution,
and with the norms and standards under section 5A of the Act if and when

they are prescribed.

The remedy for an unlawful or mala fide determination of capacity by a
school governing body, is not the unilateral assumption of these powers

by representatives of provincial government. As stated in Welkom High

School v Department of Education 2011(4)SA531(FB) at paragraphs 39
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and 40, it is judicial review of the determination, or in an extreme case
withdrawal of the function from the governing boedy by the Head of
Department in terms of sections 22 and 25 of the South African Schools

Act.

14.4. It is neither appropriate for the First to Third Respondents to complain
about school governing bodies potentially abusing their powers to
determine capacity, when the national minister has since 2007 failed to
prescribe the norms and standards which should regulate the exercise of
this power, nor for them to assume powers to control this determination as

a substitute for the norms and standards which have not been prescribed.

15. For these reasons, determination of the school’s capacity is the lawful function
of the First Applicant, the school governing body, and the actions taken by the
First to Third Respondents to deprive the First Applicant of this power, and

assume this power for themselves, are uniawful and ulfira vires.

THE WITHDRAWAL OF THE ADMISSION FUNCTION FROM THE SCHOOL

PRINCIPAL

16. The respective rights and obligations of the school governing body, the school
principal, and the education department, have been summed up in the recent

judgement in Welkom High School v Department of Education:

16.1. ‘A school governing body exercises defined aufonomy over some
particular domestic affairs of a school, such as the admission policy”

(paragraph 27),
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16.2. The effect of an instruction by the Head of Department ordering the
principal to disregard the policy édopted by the school governing body,
places the principal in an invidious position by requiring the principal to act
in a manner contrary to the policy of the school governing body
(paragraph 32). The Second Respondent is “not authorised or
empowered by legislation to direct the principal to ignore the policy
adopted by the school governing body and to act confrary to such a policy
on the ground that the ... policy was not in harmony with the law”

(paragraph 33);

16.3. fn Minister of Education, Western Cape, and others v Governing Body,
Mikro Primary School and Another 2006(1)SA1(SCA) paras 6 — 7, “the
court found that except in the case of a new school, the governance of the
school and its admission and language policies were supposed to be
determined by the school governing body, subject only to the applicable
national Iegislation and provincial law. It found that no such powers were
conferred on the responsible member of the executive council or the head
of the department (HOD) by legislation, save in the case of a new public

schoof® (paragraph 38);

16.4. “The finding that the education officials of a provincial govemment were
not empowered to determine the language or admission policy of a school
did not mean that education officials were absolutely remediless. The

refusal by the school govermning body fo alter the [language] policy of the

'> Rivonia Primary school is not a new school. As alleged by the First to Third Respondents, it is over
100 vears old. See answering affidavit para 5.1.1 page 300



16.5.

16.6.
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school constituted an administrative action, which the education officials
could have taken on review by a court. Should the court find a decision fo
have been so unreasonable in the sense that no reasonable school
govemning body would in the circumstances have refused to change the
policy, it might be reviewed and set aside by the court in terms of s 6(2)(h)
of the Promotion of Administrative Justice Act 3 of 2000. That was one of
the remedies available fo the respondent in the case (Mikro paras 35 —

36)” (paragraph 39);

“The education officials have the power to withdraw any function of a
school governing body in terms of s 22 of the Schools Act if, and only if,
the governing body had ceased to perform ils function (vide s 25).
Therefore, the function of the school goveming body to determine a
[pregnancy] policy for the school may be withdrawn where a school
governing body has practically abdicated its responsibility to meaningfully

govern the school.” (paragraph 40);

“The facts ... are sirikingly similar to those in Mikro. Here, as there, the
head of the department simply issued a directive whereby the principal
was instructed fo see fo it that the learner retumed to the school and that
the decision to send her away from the school in accordance with the
policy of the school governing body was rescinded. Bearing in mind that
the principal of the school was the person charged with the responsibility
fo manage the daily affairs of the school, the SCA found in Mikro that
since the HOD was not a professional manager of the school, he could

not manage its affairs as if he were its principal’ (paragraph 41),
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“The direct order by the senior functionary fo reverse, as he did, the
decision of the school principal, whose sole responsibility if was fo
professionally manage the school, was procedurally flawed. The indirect
order by the senior functionary fo overrule the resolution of the school
governors, whose exclusive discretion it was to govemn the school as they

saw fit, was also procedurally flawed’ (paragraph 43);

“The HOD had no outright legislative power to defermine or to abolish the
[leamer pregnancy] policy for the school all on his own and against the
poputar and democratic will or resolution of the school governors. This
was the effect of his indirect order. Similarly, he had no outright legislative
authority to veto the principal’s decision to implement the [learner
pregnancy] policy of the school. This was the effect of his direct order.
However misguided or invalid the [learner pregnancy] policy was the
department or its functionary had no unimpeded comprehensive power to

override the school governors and the school managers” (paragraph 45);

“‘But we have to be realistic about it. The school governors or school
managers, or both, may from time to time stray from the path of virtue.
The govemnors and the principals of the school have no absolutely
limitless discretionary powers to run (govemn and manage) the school as
they please. The policies they take are subject to the Constitution,
legislation, ordinances and departmental policies (national or provincial),
Where they deliberately or inadvertently act contrary to these legal
precepts, and in so doing violate the fundamental rights of some leamers

and refuse to reconsider their offensive decisions or resolutions, the
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education officials as representatives of the State are not powerless”

(paragraph 470

‘I have earlier alluded to the remedies which were available fo the
respondents. Although the review remedy did not offer speedy relief,
regard being had fo the urgent nature of these matters, the officials and
the affected learners could have approached the court as a matter of
extreme urgency for interim relief. The court as an upper extreme
guardian of children would probably have granted an appropriate interim

order ...” (paragraph 48);

“The legal position was elegantly articulated in Mikro in para 23 ... The
first respondent and the parents concerned did not avail themselves of
any of these lawful remedies. Instead, the first respondent simply directed
the school principal to let the learners return to their schools. The first
respondent was not entitled fo compel the principals to do so. Although
the department endorses public-school policies, the drafting and adoption
of the [learner pregnancy] policies of the school were matters that had to
be determined by the representative bodies that governed the school in

question. If was their exclusive prerogative fo do so” (paragraph 49);

“By instructing the principals to take the girls back, contrary to the flearner
pregnancy] policies of the schools, the department was substituting its
preferred [leamer pregnancy] policy for that of the school governing
bodies. Since the department did not have the power fo unilaterally

supplant the [learner pregnancy] policies adopted by the democratic
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governing structures of the schools, it acted unlawfully in doing so.”

(paragraph 50);

“‘Even if the [learmer pregnancy] policies were substantively unfair, flawed
and plagued by countless features of invalidity, the department had no
administrative power to defermine, amend, suspend or abolish (or to give
instructions designed to attain any of these) the learner pregnancy
policies at the schools. It follows from this that the directives issued by
the first respondent late last year were unlawful. | am therefore inclined to
declare them to be of no binding force and effect in law. To find otherwise
would render the functioning of the school governing body ineffective and
superfluous. The govermance of the schools could fall info disarray.”

(paragraph 51};

“‘When the institutional autonomy of a school govermning body is
compromised by instructive official interventions, the elementary norms

and standards of teaching might be seriously eroded.” (paragraph 52);

‘On a constitutional appeal in Head of department, Mpumalanga
Department of education and Another v Hoerskool Ermelo and Another'®
para 26 the court upheld the SCA decision to the effect that the appellants
had no statutory power to unilaterally intervene in matters pertaining fo the

business of governing a school” (para 55});

‘At the heart of the matter was the legality of the instructions given.

Accordingly | am of the firm view that in these proceedings the schools

1% 2010(2)SA415(CC)
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and their governing bodies did not have the burden of justifying the

substance of their policies ..." (paragraph 63)

APPLYING THE LAW TO THESE FACTS

17. In paragraph 92 of the Welkom High School judgement, Rampai J ordered that:

17.1. The head of department does not have the authority to instruct or compel
the school principal to act in a manner contrary to an adopted policy of the

school governing body;

17.2. The head of department is restrained from taking any action or actions
directly or indirectly calculated to defy, contravene, subvert or in any

manner to undermine the decisions by the school governing bodies in

terms of their policies.

18. Although the Welkom High School judgement deals with pregnancy policy as
an aspect of a school's admission policy, the principles stated in it, and the
Mikro and Ermelo judgements relating to language policy, are equally

applicable to other aspects of school governing body admission policies.

18.1. Since a school's capacity is clearly a component of its admission policy to
be determined by its governing body, these dicta from the Welkom High

judgement are equally applicable to the facts of this matter.

19. Once it is determined that the Second Respondent acted unlawfully by

requiring the school principal o implement the Second Respondent’s decision
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to admit the Fourth and Fifth Respondent’'s daughter contrary to the school’s
admission policy, his withdrawal of the admission function delegated to the
principal because she failed to implement his unlawful decision'’ is equally
unlawful and should be set aside. The lack of locus standi defence in this
regard is invalid, because the applicants are entitled to have this function in the
hands of the principal as duly appointed manager of the school, and because
the school principal is a party to the application as the sixth respondent, and

supports the relief in her confirmatory affidavit.’®

The First to Third Respondent’s reliance on regulation 13(1) of the Admission of

Learners to Public School Regulations is unfounded:

Regulation 13(1) states: “If a Principal, acting on behalf of the Head of
Department, refuses to admit a leamer to a school, he or she must
provide — (a) reasons in writing for his or her decision to the Head of
Department and the parent and the Head of Department must either
confirm or set aside the decision made by the Principal; and (b) a copy of
these Regulations to the parent and the address of the member of the

executive council (MEC)"

The Head of Department does not allege reading or applying his mind to
any reasons from the principal. Rather, it is alleged that after the matter
had been referred to a panel of advocates and the first respondent, the

second respondent peremptorily set aside the school's decision on the

" Answering affidavit para 9.4 page 306
'® Pages 190 - 192
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22.
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basis that the school had 124 grade 1 learners but capacily for at least

150.%°

Regulation 13(1) does not empower the HOD to adopt this process, nor

does it empower the HOD to ignore the school's admission policy.

The principles stated in the Welkom High judgement, with reference to the
Mikro and Ermelo judgements, demonstrate the invalidity of the defences

raised by the First to Third Respondents.

In relying on the child’s constitutional right to a basic education, the First to Fifth
Respondents and the amici curiae all lose sight of the fact that departmental
interference with and exceeding of a schools lawfully determined capacity,
overloads the school in a manner detrimental to the same constitutional right of
other learners already at the school. One cannot deny the existence of
problems in the education system, but the solution is for the Education
Department to build new schools and fix schools that are inadequate, rather
than interfering with schools that are working as a consequence of the efforts

and expense of their parents and school governing bodies. .
One concludes that:
The finding on the constitutional question should be that the governing

body of a public school is vested with the power to determine the

enrolment capacity of that school as an incident of its power under s 5(5)

'® Answering affidavit para 98 pages 343 - 345
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of the South African Schools Act 84 of 1986 to determine the admission

policy of a school,

23.2. The decision of the Second Respondent, instructing the principal of the
Rivonia Primary School to enrol the Fourth and Fifth Respondents’

daughter as a learner, was unlawful and ulfra vires and should be set

aside;

23.3. The decision by the second respondent dated 2 February 2011 instructing

the school to admit the learner, is unlawful and should be set aside;

23.4. The decision of the Second Respondent withdrawing the admission

function delegated to the principal of the school, should be set aside;

23.5. The First to Third Respondents should be interdicted from unlawfully
interfering with the governance of the school, and from compelling the
school or its principal to admit learners other than in compliance with the

school’s admission policy;

23.6. The First to Third Respondents should be ordered to pay the Applicants’

costs.

24. There is no valid basis for a costs order in favour of the Fourth and Fifth
Respondents, despite her retention at the school. The school was entitled to
apply its admission policy in respect of capacity, and reject her application.
Moreover, the disputes of fact between the Applicants and the Fourth and Fifth
Respondents are so far-reaching that no costs order could be made without

first hearing oral evidence.



Andrew Kemack SC
Applicants’ Counsel

3 October 2011
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