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MINISTER OF FINANCE Thirteenth Respondent  
 
  
 

 
FIRST RESPONDENT’S HEADS OF ARGUMENT 

 

 
 
 
INTRODUCTION: 

 

1 The applicants  seek relief in two distinct parts. 

 

2 The first part  (prayer 1 to 4) deals with immediate structural relief 

sought for the schools of Mwezeni Senior Primary School and 

Mkanzini Junior Secondary School, to remedy serious defects and 

inadequacies in relation to school structures badly damaged by 

storms and other disasters. 

 

3 In the second part the applicants seek a declaratory order to the 

effect that the Minister of Basic Education is (so the applicant 

alleged) in breach of her constitutional duties by failing to make 

regulations which prescribe minimum norms and standards for 

school infrastructure.  They further seek an order reviewing and 

setting aside that failure and directing the Minister be reviewed and 

set aside and to prescribe minimum norms and standards for 
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school infrastructure, within 3 months from date of such order. The 

order sought includes a request for an order for costs. 

 

4 The first portion of the application has been properly addressed 

and resolved: remedial steps taken to rectify structures at both 

mentioned schools have been completed and both of the schools 

have been occupied. 

 

5 The only remaining issue, therefore, relates to the second part of 

the relief claimed.  It must be determined whether it is appropriate 

for this Court to compel the Minister to regulate minimum norms 

and standards for infrastructure at schools through prescriptive 

regulations or whether guidelines for school infrastructure are 

adequate.   We submit below that the guidelines are indeed 

adequate, as demonstrated by projects which have already been 

completed or are ongoing.  There is, we submit, no justification or 

need for the court to oblige the Minister to promulgate binding 

regulations. 

 

THE STRUCTURE OF THESE HEADS OF ARGUMENT: 

 

6 In these heads, Chapter A will deal with the academic nature of the 

relief sought in the first part of the notice of motion.  Chapter B will 
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set out a summary of the facts, Chapter C will deal with the way in 

which the infrastructural problems have been addressed by the 

Minister and the Department.  Chapter D will deal with the law 

relevant to the issues and Chapter E will set out the Minister’s 

closing submissions. 

 

CHAPTER A:   RELIEF SOUGHT IN PRAYERS 1 TO 4 OF THE NOTICE 

OF MOTION: 

 

7 The two relevant schools, Mwezeni and Mkanzini, have been 

occupied by the learners and personnel after the completion of 

remedial work.
1
   

 

8 It is common cause between the parties that any relief sought in 

direct relation to these two schools has become academic. 

 

9 We accordingly confine our submissions below to the relief sought 

in the remaining prayers 5 to 7 of the notice of motion. 

 

 

 

                                            
1  The action plans for both schools were attached to the further affidavit by the first 

respondent as Annexure “F3”. 
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CHAPTER B:  A SUMMARY OF THE FACTS: 

 

10 It is stated in the answering affidavit that the Minister took into 

account the persuasive arguments of the Council of Educators and 

MEC’s not to adopt the decision to regulate norms and standards, 

binding upon infrastructure in schools.  It is evident that the 

adoption of guidelines, attached to the answering affidavit as 

Annexure “R3”, was the decision adopted by the Minister after 

careful deliberation and the recommendation from the Council of 

Ministers and MECs was considered and found ultimately to be 

persuasive. The Minister exercised her discretion in favour of 

issuing guidelines and rather than promulgating mandatory 

minimum norms and standards by way of regulations.    

 

11 The applicants insist that minimum norms and standards should be 

contained in regulations, to make the norms and standards binding 

to ensure equitable funding in terms of s 34(1) of the Schools Act.  

They contend this is necessary inter alia to facilitate proper 

integrated planning between Government Departments which is 

critical in the provision of infrastructure to schools were several 

departments play a role
2
. 

                                            
2
  Intervention Application, paragraphs 99 and 103 
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12 It is clear from the answering affidavit that the Minister accepts that 

there are serious challenges and difficulties in relation to the 

provision of adequate infrastructure
3
. 

 

13 However s 5A of the South African Schools Act Act 84 of 1996, 

does not place a legal obligation on the Minister to make 

regulations in terms of the mentioned section.   The provision is 

permissive rather than mandatory. 

 

14 The Minister also states that it was appropriate and justifiable for 

her to issue guidelines relating to planning for public school 

infrastructure
4
, since she was satisfied after consulting the Council 

of Education Ministers (“the CEM”) that minimum uniform norms 

and standards in the form of regulations would potentially lead to 

serious practical difficulties.  The Provinces have different 

budgetary constraints and priorities and have different approaches 

and ideas for dealing with the various situations that they face, 

which should not be hampered by rigid binding regulations
5
. 

 

15 It has also been stated on behalf of the Minister that the problems 

                                            
3
  Answering affidavit, paras 8, 11, 12 and 15 

4
  Answering affidavit, paras 6.2 and 17 

5
  Answering affidavit, paras 36.8 to 36.11; 
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have been acknowledged and are in the course of being 

addressed, obviating the need for the Court to deal with this issue 

further.  

 

CHAPTER C:  HOW THE INFRASTRUCTURAL PROBLEMS HAVE 
BEEN (AND ARE BEING) ADDRESSED: 
 

16 It is common cause that some of the problems remain, but it is 

clear from the further affidavit, read together with the answering 

affidavit, that these problems are in the process of being 

addressed, despite the absence of binding norms and standards. 

 

17 The guidelines provide meaningful, rational and justifiable 

provisions for school infrastructure
6
. 

 

18 one cannot ignore the scale of the infrastructural problems at 

schools, inherited by the post-democratic Government.  The 

problems are still serious, albeit 18 years into democracy.  

Resources are limited.  The issue to be decided by this Court is, 

with respect, not about whether Government has achieved an  

adequate rate of progress. 

 

                                            
6
  Answering affidavit, para 40 
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19 Even if previous progress has arguably not been at the ideal rate, 

that would still not form a basis for the Court, with respect, to 

interfere.  The applicants would have to show that currently there is  

a substantial failing in the Minister’s discharge of her constitutional 

duty or mandate and that there are exceptional compelling 

circumstances, justifying the Court to instruct the Executive to take 

additional steps over and above those it is currently taking. 

 

20 We submit that such judicial intervention is neither necessary nor 

justifiable.  In light of the Minister in good faith taking substantial 

steps to redress the problem, there is no need or justification to 

compel the Minister to issue binding norms and standards. 

 

CHAPTER D: LEGAL PRINCIPLES: 

 

21 The question as to what form norms and standards should take – 

in particular whether it should be in the form of binding regulations 

or whether guidelines would suffice - is a complicated one to 

decide.  It requires a level of expertise which, we submit with 

respect, is vested in the relevant office-bearers in the Executive 

rather than the courts.  In this regard, the Constitutional Court  has 



 
 

 
 

- 9 - 

said in Bato Star
7
: 

 

“In treating the decisions of administrative agencies with the 

appropriate respect, a Court is recognising the proper role of 

the executive within the Constitution.  In doing so, a Court 

should be careful not to attribute to itself superior wisdom in 

relation to matters entrusted to other branches of 

Government.  A Court should thus give due weight to findings 

of fact and policy decisions made by those with special 

expertise and experience in the field.  The extent to which a 

Court should give weight to these considerations will depend 

upon the character of the decision itself, as well as on the 

identity of the decision maker.  A decision that requires an 

equilibrium to be struck between a range of competing 

interests or considerations and which is to be taken by a 

person or institution with specific expertise in that area must 

be shown respect by the Courts.  Often a power will identify a 

goal to be achieved, but will not dictate which route should be 

followed to achieve that goal.  In such circumstances a Court 

should pay due respect to the route selected by the decision 

maker.  This does not mean, however, that where the 

                                            
7
  Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & Others, 2004 (4) SA 

490 CC at para 48 
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decision is one which will not reasonably result in the 

achievement of the goal, or which is not reasonably supported 

on the facts or not reasonable in the light of the reasons given 

for it, a Court may not review that decision.  A Court should 

not rubber stamp an unreasonable decision simply because 

of the complexity of the decision or the identity of the decision 

maker.” 

 

22 The format which the Minister has chosen for the directives, 

namely in the form of guidelines, should, with respect, not be 

second-guessed by the Court since this method was adopted by 

Government to accommodate the diversity of the different 

Provinces
8
. 

 

23 The Applicants, as well as the amici curiae, fail to justify why the 

guidelines would not and could not reasonably result in the 

achievement of the ultimate goal, in provision of proper 

infrastructural relief in the Eastern Cape schools. 

                                            
8
  Answering affidavit, para 36.8 on page 15; 

 Glenister v President of the Republic of South Africa & Others, 2011 (3) SA 347 
(CC) at paras 67 and 191; 

 S v Makwanyane & Another, 1995 (3) SA 391 (CC) at para 104; 

 Soobramoney v Minister of Health, KwaZulu Natal, 1998 (1) SA 765 (CC) at para 
29; 
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24 In Governing Body of Juma Musjid Primary School & Others v 

Essay NO & Another, 2011 (7) BCLR 651 (CC), it was held  that 

the right to basic education, in terms of s 29(1)(a) of the 

Constitution, has a significant feature in that, unlike the other 

social-economic rights in the Constitution, it is an unqualified right.  

It is immediately realisable and not dependent on available 

resources. 

 

25 However, no clear definition has been made of what is 

encompassed by the concept of “basic education”.   It is submitted 

that the applicants do not make out a proper case that the issuing 

of guidelines rather than mandatory norms and standards violate 

the rights to basic education. 

 

26 In Head of Department: Mpumalanga Department of Education & 

Another v Hoërskool Ermelo & Another, 2010 (2) SA 415 (CC) para 

46, Moseneke DCJ stated: 

 

“It is so that white public schools were hugely better 

resourced than black schools.  They were lavishly treated by 

the apartheid government.  It is also true that they served and 

were shored up by relatively affluent white communities.  On 
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the other hand, formerly black public schools have been and 

by and large remain scantily resourced.  They were 

deliberately funded stingily by the apartheid Government.  

Also, they served in the main and were supported by 

relatively deprived black communities.  That is why perhaps 

the most abiding and debilitating legacy of our past is an 

unequal distribution of skills and competencies acquired 

through education.” 

 

27 These remarks apply, unfortunately, with particular force in the 

Eastern Cape.  Education is the only means to escape socio-

economic depravation and to achieve a life of self sufficiency and 

dignity.  The failure to obtain a decent education leads almost 

inevitably to the replication of socio-economic depravation. 

 

28 In Government of the Republic of South Africa v Grootboom and 

Others, 2001 (1) SA 46 (CC), the Constitutional Court considered, 

in principle, enforcement of socio-economic rights, guaranteed in 

terms of Sections 26 and 27 of the Constitution.  It was recognised 

that the State in principle is under a Constitutional duty to comply 

with the positive obligation imposed by the said Sections of the 

Constitution.  In the Grootboom-matter, the claim was upheld on 

the basis that the State’s housing policy in the area of the Cape 
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Metropolitan Council failed to make reasonable provision within 

available resources for people in that area who had no access to 

land and no roof over their heads and were living in intolerable 

conditions.  One should, however, note that in the matter, Yacoob J 

said: 

 

“I am conscious that it is an extremely difficult task for the 

State to meet these obligations in the conditions that prevail 

on our country. This is recognised by the Constitution which 

expressly provides that the State is not obliged to go beyond 

available resources or to realise these rights immediately.  I 

stress however, that despite all these qualifications, these are 

rights, and the Constitution obliges the State to give effect to 

them.  This is an obligation that Courts can, and in 

appropriate circumstances, must enforce.” 

 

29 As pointed out, the question in the present case is not whether 

these socio-economic rights are justiciable.  Clearly they are.  The 

question is rather whether the Applicants have shown that the 

measures adopted by the Government to provide a framework to 

guide provision for infrastructure, falls short of its obligations under 

the Constitution – and, in particular, violates the right to basic 

education.  That could only have been done if it were shown that 
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no measures have been taken, or that the measures taken are not 

sufficient.  With respect, the applicants have not made  out such a 

case. 

 

30 In Soobramoney v Minister of Health, Kwa-Zulu Natal, 1998 (1) SA 

765 (CC), it was again recognised that the State is under a 

Constitutional duty to comply with the positive obligations imposed 

by Sections 26 and 27 of the Constitution.  It was, however, 

stressed that the obligations are subject to the qualifications 

expressed in Sections 26(2) and 27(2).  The claim in Soobramoney 

was dismissed due to the fact that the applicant failed to establish 

that the State was in breach of its obligations. 

 

31 In Minister of Health and Others v Treatment Action Campaign and 

Others (No 2)  2002 (5) SA 721 paras 36 to 38, the full court stated  

that: 

 

“The State is obliged to take reasonable measures 

progressively to eliminate or reduce the large areas of severe 

depravation that afflict our society.  The Courts will guarantee 

that the democratic processes are protected so as to ensure 

accountability, responsiveness and openness, as the 

Constitution requires in Section 1.  As the Bill of Rights 
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indicates, their function in respect of socio-economic rights is 

directed towards ensuring that legislative and other measures 

taken by the State are reasonable.  As this Court said in 

Grootboom:  ‘it is necessary to recognise that a wide range of 

possible measures could be adopted by the State to meet its 

obligations.’  It should be borne in mind that in dealing with 

such matters the Courts are not institutionally equipped to 

make the wide-ranging factual and political enquiries 

necessary for determining what the minimum core standards 

called for by the first and second amici should be, nor for 

deciding how public revenues should most effectively be 

spent.  There are many pressing demands on the public 

purse.  As was said in Soobramoney: ‘the State has to 

manage its limited resources in order to address all these 

claims.  There will be times when this requires it to adopt a 

holistic approach to the larger needs of society rather than to 

focus on the specific needs of particular individuals within 

society.’  Courts are ill-suited to adjudicate upon issues where 

Court orders could have multiple social and economic 

consequences for the community.  The Constitution 

contemplates rather a restrained and focussed role for the 

courts, namely to require the State to take measures to meet 

its Constitutional obligations and to subject the 
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reasonableness of these measures to evaluation.  Such 

determinations of reasonableness may in fact have budgetary 

implications, but are not in themselves directed at rearranging 

budgets.  In this way the judicial, legislative and executive 

functions achieve appropriate Constitutional balance.” 

 

32 In Bel Porto School Governing Body & Others v Premier, Western 

Cape & Another, 2002 (3) SA 265 (CC) the Court considered the 

question whether it is unfair to require that money be used for other 

purposes, including needs of schools in dire distress, rather than 

for needs of applicant schools.  The Court found that it does not 

mean that the scheme in essence is unfair, but as long as the 

applicable department complied with the requirements of the 

Constitution and any relevant law, the manner in which it allocated 

its budget is a matter for it and not for the Courts to decide.  It has 

been clearly shown that the allocation of the budget to the Eastern 

Cape Educational Department took into account the dire straits 

experienced by the Department of Education there and the positive 

steps in building new structures show that the allocation of budget 

in fact addresses the problem
9
.  

 

                                            
9
  First Respondent’s further affidavit, paragraphs ____________ 

9 paragraph [20] at 244C-245B 
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CHAPTER E:  CONCLUSION: 

 

33 It is submitted that the applicants have shown no justification for 

the relief contained in the second part of the notice of motion. 

 

34 Accordingly, the application be dismissed, with no order as to 

costs. 

 

SIGNED at PRETORIA on this … day of NOVEMBER 2012. 

 

_____________________ 

PAUL KENNEDY SC 

 

______________________ 

LOURENE SCHOLTZ 

First Respondent’s Counsel 

Chambers 

Johannesburg and Pretoria 

15 November 2012 

 


