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I, the undersigned

PALESA FAITH MANYOKOLE,

do hereby make oath and state that;

I. Taman adult female in Grade 12 at Moshesh Senior Secondary School ("Moshesh). | am

the first applicant and I deposed to the founding affidavit in this matter,

2. Thave read the answering affidavit deposed to by the Third Respondent ("the MEC") dated

12 December 2012 and filed on behalf of the Respondents. This affidavit is made in reply

to the answering affidavit.

3. This affidavit will be supported by the affidavit of Ms Yoliswa Dwane in reply to aspects of
the MEC's founding affidavit. In this regard I refer this court to Ms Dwane's supporting

affidavit filed hereswith.

4. 1 wish to point out at the outset that much of the contents of the MEC's answering affidavit
consist of matters of which he does not and cannot have direct knowledge. I am advised that

these allegations constitute hearsay evidence.
5. lalso wish to point out that it is noteworthy that neither the District Director, the principal

nor members of the School Governing Body of Moshesh, all of whom are cited as parties to

this application, have personally deposed to affidavits in this matter despite the fact that
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many of the issues raised by the Applicants® either fall or should fali squarely within their

personal knowledge.

6. It is also noteworthy that other than confirmatory affidavits by the District Director, the
Head of Department and the Moshesh Governing Body, none of the Respondents have
personally deposed to affidavits to counter the Applicants’ case that there has been a serious
breakdown in the manner in which the school is being managed and run. Conspicuously
absent is an affidavit from the school principal. One of the overarching functions of the
School Governing Body in terms of section 20 (1) of the South African Schools Act 84 of
1996 is to promote the best interests of the school and strive to ensure its development
through the provision of quality education for all learners at the school. In essence, the
Applicants’ case is that the School Governing Body has failed in this duty. Yet the

Respondents’ affidavit has not answered these allegations in any meanineful way.
y Y

7. Remarkably, the MEC does not even indicate that he has visited the school personally or has
communicated directly with the relevant role players in order to properly appraise himself

of the situation at my school.

8. Before responding paragraph by paragraph to the allegations in the affidavit of the MEC, I
summarise briefly the MEC’s response, what the accompanying annexures reveal as well as

what the MEC has glaringly omitted to address in his answer.

A. SUMMARY OF RESPONDENTS' ANSWER

9. The Respondents’ answering aflidavit and the annexures to it confirm the following litany of

complaints that are detailed in the founding and supporting aftidavits: that the learners who
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attend this school must endure teachers who are absent and at times intoxicated at school;

that there is a shortage of textbooks; that the learners do indeed reside in hostel buildings in
subhuman conditions; that the Department has failed to provision adequate teachers to the
school and provide for substitutes when teachers are absent; that the school suffers from
dysfunctional, incompetent and unreliable governance and manageinent; and that the

Department has failed to oversee and support the school.

10. The Respondents’ acknowledge that my school is an underperforming school and that the
“history of the school is marred with challenges ranging Jrom poor management to the

' The School Management team’s five year plan for

worst resuits output for many years’.
the school describes my school as having a “gloomny background of failure caused by

numerous reasons; corruption, dishonesty, nepotism, vendettas, barbarism’ >

1. The MEC, however, disputes that there is a lack of functional governance at the school and
seeks rather to depict a school that is “operating satisfactorily ™. To prove the existence of
functional governance at Moshesh the MEC points to the presence of the principal and to

the existence of an SGB which meets regularly.

POOR MANAGEMENT BY THE PRINCIPAL

12. The MEC’s response relies upon a report which records the outcomes of an investigation
info the conditions at my school. This report, marked “MS25”, records the First Respondent

(District Director) expressing the view that the “principal was not managing the school

Answering alfidavit Annexure MS 22 page 235.
Answering Aftidavit Annexure MS 22 page 235.
Answering atfidavit at paragraph 42.5.
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well” and was therefore facing a disciplinary hearing.* This is an example of a pattern in
the MEC’s affidavit: many of the annexures he has attached actually support what we, the

students, have put before this Court.

LACK OF CAPACITY IN THE GOVERNING BODY

I3. That the School Governing Body lacks the necessary capacity to effectively discharge its
obligations towards us as learners is apparent from the school management’s own five year
plan for Moshesh, marked “MS22”. The short term plan records that the “Governors of the
school do not have the capacity to create a healthy learning enviroument.” This, as | have

mentioned above, is one the critical functions of the School Governing Body in terms of the

Schools Act.

LACK OF ADEQUATE TEACHING STAFF

I4. The MEC asserts that there was “adequate teaching staff for 2012”° at my school. Yet the

MEC’s answering affidavit and the annexures thereto confirms our claims that we were left

without teachers to teach us certain subjects.

I5. In this regard I draw the Court’s attention to paragraph 29.1 of the Respondents’ answering
affidavit which indicates that learners were left “without educators in certain subjects
during the beginning part of the year”.” Paragraph 65 reinforces that there was a shortage

of teachers at my school.

-

Answering atfidavit Annexure MS25 page 266,
Answering aftidavit al page 236,

Answering affidavit at para 1.1,

Answering atfidavit at pages 17 & 33.
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16. In addition, annexure "MS21" indicates that the grade 10 learners were in need of
g2

“intensive feaching” for “subjects where teaching has not been done due to a lack of

tecchers.”

7.1 also direct the Court’s attention to annexure "MS22" which indicates that by the end of
June 2012 “most subjects” in grade 10 and grade 11 “stood untaught Jor the past five
months” and that grade 12 learners had “nof received sufficient teaching” in Accounting,
Agriculture and Tourism. Annexure "MS22" also records that the “morale of the school in
general does not support learning and teaching. Though extra classes are planned,

absenteeism and non-cooperation need to be worked on”.

18.1 further refer this court to annexure "MS12"® which lists Moshesh as one of six high

schools in the Maluti District with a shortage of teachers.

19. Noticeably absent from the MEC’s answering affidavit is contrary evidence to our
statements that as a result of the lack of teachers we did not adequately cover the curriculum
for a significant number of our subjects, a knowledge gap currently exists in those subjects

and that we receive education of a poor quality.

20. I submit that in light of the MEC’s contradictory statements in this regard and the evidence
contained in the Respondents’ own supporting documentation it is inexplicable that the

MEC denies that there was a shortage of teachers at my school last year.

INSUFFICIENT TEXTBOOKS

21. We, as leaners, assett that there are textbook shortages in our school and as a result many of

us do not have textbooks for all of our subjects. Whilst the MEC asserts that Moshesh has

Answering aftidavit at Annexure page 171,




22,

textbooks, conspicuously absent from the MEC’s answering affidavit is an assertion that

there are sufficient textbooks to ensure that all learners in Moshesh have access to textbooks
for each of their subjects. Other than his mere say-so, the MEC places no evidence before
this court to indicate that any audit or investigation has recently been completed into

whethet or not there are sufficient textbooks available to the learners at the school.

I direct the court to annexure “MS16”the minutes of the SGB meeting held on the 29™ of
August 2012 supplied by the respondents which show the SGB noting subjects in which the
Grade [0 and [I learners did not have adequate textbooks. The list shows, among others,

book shortages in Mathematics, Agriculture, Geography, Sesotho and Xhosa,’

NON IMPLEMENTATION OF MEASURES TO ADDRESS UNDERPERFORMANCE

23.

24.

Markedly absent too, is any reference to the outcome of investigations about teacher
misconduct and what recommendations emerged from those investigations. The
respondents rely upon a report which shows that corporal punishment had been taking place
and that teachers had been arriving at school intoxicated." Yet no steps appear to have
been taken to establish which teachers have been engaging in these practices and what

disciplinary measures, if any, will be instituted against these teachers.

Whilst the Respondents acknowledge that Moshesh is an underperforming school it can be
gathered from the MEC’s response that not a single legislatively listed remedial measure (in

terms of section S8B(5)) to support an underperforming schools has been put in place. Tam

Answering Affidavit Anmexure MS16 page 189. Other subjects with shortages are life orientation, English,
Tourism for grade 1and shortages in life science, technical engineering and physical science.
Answering atfidavit Annexure MS25 page 265,
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certain that had such measures been taken as required by the Schools Act, the MEC would

have placed evidence of them before this cowrt.

B. Iturn now to deal with the allegations made in the MEC's answering atfidavit, paragraph by

paragraph.

AD PARAGRAPH 1

25. Not all the allegations in the MEC's answering affidavit are true and correct.

26. The MEC does not make it clear how he has apprised himself of the situation at Moshesh
and other than the confirmatory affidavits from threc of the Respondents (the District
Director, the HOD and the chairperson_of the Governing body), there is no affidavit from
the school principal who is a significant respondent specifically tasked with the duties and

responsibilities which were not discharged and form the basis of this action,

AD PARAGRAPH 2

27. Except to adimit that he is the Third Respondent, 1 dispute the remaining allegations in this

paragraph and put the MEC to the proof thercof,

AD PARAGRAPH 3 & 4

28. The contents are noted.

AD PARAGRAPH 5

29. The contents are admitted.
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30.

3l

32.

33.

AD PARAGRAPH 6

The contents of this paragraph, in so far as it attempts to depict the problems at Moshesh as
a failure of either the national department of education or the provincial Eastern Cape
Department, is denied. It is the Applicants’ case that the problems at Moshesh are as a

result of neglect and failure at all levels of government.

AD PARAGRAPH 7

The applicants allege that the second respondent (HOD) has failed to perform his
obligations in terms of section 58B of SASA in failing to implement the remedial action in

terms of SASA to ensure that effective teaching and learning takes place.

AD PARAGRAFPH 8

it is not seriously disputed by the Respondents that the grade 10 and 11 learners at Moshesh
missed a substantial portion of our school year due to teacher absence and misconduct,
which went unmanaged and unpunished by those who ought to have done so including the
MEC. The plight of the grade 10 and 11 learners was therefore perpetuated by both the
school and the district's failure properly to oversee and manage these teachers to assure that

they appeared at school each day and covered the curriculum appropriately.

In the circumstances the contents of this paragraph are admitted save to point out that the
fatlure to complete the 2012 syllabi was as a result of not only insufficient textbooks but
also a lack of teachers in certain subjects and because some teachers arrive at school and do

not teach us or are simply absent themselves without a valid reason.
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34,

35,

36.

37.

38.

AD PARAGRAPHS 9-10

The contents are admitted.

AD PARAGRAPHS 11.1

It is denied that there was adequate staff for 2012. In this regard I draw the Court’s
attention, firstly to the Respondents’ own answering affidavit in which the Respondents’
acknowledge that learners were “without educators in certain subjects during the beginning

part of the year. "

Secondly, I direct this Honourable Court to annexure “MS12” which was compiled by the
First Respondent — the District Director.'” Under the heading “list of schools without

teachers”, the name “Moshesh SSS” appears as the first in a list of six schools.

I also point the Court towards the “Moshesh Senior Secondary School, Short Term Plan, 01
July to 31 December 2012”"* which records that there is a need for “intensive leaching”
“for subjects where teaching has not been done due to a lack of teachers”, And to The Five
Year Plan - | July 2012 to 31 December 2017 which indicates that for the 2012 academic

year “most of the subjects in [grade 10 and 11] stood untaught for the past five months "’

I further draw to the Court’s attention the contents of the First Respondent’s (District
Director’s) report on Moshesh dated 6 August 2012" in which the First Respondent
acknowledges that there is a shortage of teaching posts at the school which “affects the

teaching of a number of subjects”,

Respondents’ answering atfidavit at para 29.1. Sce also para 65,
Annexure M812 of answering affidavit at page 172,

Annexure MS21 ol answering aftidavit at page 234,

Annexure MS22 of answering affidavit at page 237.

Applicants Fourding papers—Annexure Y7 of Yoliswa Dwane aftidavit.
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39.

40,

41,

42,

In light of the above [ submit that it is inexplicable that the Respondents now seek to assert

that my school had adequate staff for the 2012 academic year.

Whilst post provisioning for the 2013 academic year falls outside of my personal
knowledge, I wish to draw the Court’s attention to the final post establishment for 2013
indicating 13 posts will be provided to Moshesh for the 2013 academic year. Of interest is
the handwritten note at the end of the second page which indicates that “The school will run
short of 5 educators who are supposed to handle the following subjects: 1. Electrical
fechnology — 1 educator 2. Agricultural management practice subjects - 2 educators. 3

Engineering and design 2 educators. This had not been catered for in the 2013 staff

establishment’.

Interestiné[y, the MEC does not assert that a proper investigation had been conducted into
proper provisioning of textbooks and learner access to them, and that pursuant thereto he
has satisfied himself that there are sufficient textbooks for all learners at Moshesh. [nstead
the MEC sceks to rely on “records™ which comprise of order forms, some of which are
illegible, others unsigned and from which it cannot be ascertained whether Moshesh has
sufficient textbooks in each grade for each learner in every subject, to reach the conclusion
that textbooks were provide to Moshesh in prior years. I wish to reiterate that as learners’
our complaints were never that Moshesh had no textbooks whatsoever but rather that there

were insufticient textbooks at our school.

I do not know who Ms Fuzile is but elements of her report'”, which the Respondents seek to

rely upon, documenting the conditions at Moshesh are noteworthy. It indicates that “she

Annexure MS2 of answering atiidavit at page 39.
Annexure M3235 of answering aftidavit,
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school received books but the senior teacher could not indicate whether they have

shortages or not”. That a senior teacher cannot indicate the textbook situation at our school
reflects poor record keeping and is indicative of poor management and weak administration
at Moshesh, It further shows that the respondents are not in a position to assert that there
are sufficient textbooks for all grade 10, 11 and 12 learners for each subject. They have
failed to place any evidence that the learners at the school have proper access to textbooks.
That there is a shortage of textbooks at the school is confirmed by the concluding line of Ms
Fuzile’s report which acknowledges that there were shortages of textbooks in grades 10 and
1L The Respondents cannot comment on the precise extent of the textbook problem as it

does not appear that they have endeavored to establish the extent of the textbook shortages.

AD PARAGRAPH 11.2

43.

44,

The classification of Moshesh as a boarding school is neither here nor there. The
Respondents’ obligation to provide or renovate hostel accommodation must be assessed on
whether a need for such accommodation exists in order to fulfill learners’ right to a basic

education and whether learners are being required to stay at these hostels,

The MEC does not dispute that grade 12 learners are presently accommodated at the hostels.
Nor does the MEC dispute the need for such hostel accommodation in order for grade 12
learners to prepare properly for exams, What the MEC does do is refuse to take
responsibility for the appalling conditions in which the lcarners are compelled to live on

school property, with the knowledge of the authorities,

23

Annexure MS23.
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45, Upon the principal’s return in May 2012 the principal compelled all Grade 12 learners to
stay at the hostels in order to receive afternoon and evening classes. If there were no need
for learner accommodation then surely the principal would not be requiring grade 12

learners to stay at the hostels.

46, That the principal acknowledges the need for hostels is reinforced by the Moshesh five year

plan'® which appears to be endorsed by the School Management Team and “driven by the
principal”. Under the heading “Prioritised areas of development” listed as number six is
“upgrading of educator and learner accommodation”. The Respondents’ answer also notes
that the district was aware and encouraged the setting up of incubation centres for Grade 12
learners in the after-hours programs.zo The department further references “incubation of
Jearners where there is crisis of ineffective teaching” in the same line it says

“accommodation for such learners, catering and supervision staff and tutors” and “no

»2L 1 ywish to

budget but school can scrape in their own budget fo cater for the learners.
point out that there would surely be no need for the schools five year plan to endeavor to

upgrade the learner accommodation facilities if there were no need to accommodate learners

at Moshesh,

AD PARAGRAPH 11.3

47. The Respondents’ concede that Moshesh is an underperforming school. Accompanying that
admission is an obligation to address the underperformance at Moshesh. It is denied that the

department has been adequately addressing the issue of underperformance at Moshesh with

Annexure MS22 of answering aftidavit.
Annexure M522 of answering aflidavit page 215.
Annexure MS13 of answering aftidavit page 180.
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the “necessary role players”. 1t is notable that Moshesh is described as a having a history

of underperformance and yet no previous school improvement plans in terms of SASA have
been placed before this Court. 1 refer in this regard to paragraphs 87 to 95 of Ms Dwane's
affidavit in which the requirements of scction 58B read with section 16A(1)(c) of the
Schools Act, section 16 of the Employment of Educators Act and the regulations
promulgated thereunder were detailed at length insofar as concerns the obligations of the

principal, the MEC, the HOD and the Minister regarding Moshesh as an underperforming

school.

48. I do not understand why the MEC cites the presence of the principal at Moshesh in order to
oppose the relief we seek. By the MEC’s own admission the principal is currently facing
disciplinary charges for, amongst other things, being absent from school for about nine
months without a valid reason and “for failing to implement the agreed upon budget plan by
the SGB in June 2011”.%* An entry in Annexure MS17, dated 15 September 2012, reveals
that the principal failed to submit financial reports since March 201 1.2 Tt is safe to say in

the circumstances that the principal is part of the problem rather than the solution.

49. The First Respondent (District Director) has acknowledged that the “principal is not
managing the school well. »24 And in a community meeting in February last year the then
Chairperson of the Eighth Respondent (SGB) informed the meeting that the principal

“showed no respect for the District Office and the SGB because he failed to honour the

22
23
hE)

Annexure MS3 at page 47.
Annexure MS17 at page 2035,
Annexure MS25 of answering affidavit — Fuzile report,
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48.

49.

the “necessary role players”. 1t is notable that Moshesh is described as a having a history

of underperformance and yet no previous school improvement plans in terms of SASA have
been placed before this Court. I refer in this regard to paragraphs 87 to 95 of Ms Dwane's
affidavit in which the requirements of section 58B read with section L6A(1)(c) of the
Schools Act, section 16 of the Employment of Educators Act and the regulations
promulgated thereunder were detailed at length insofar as concerns the obligations of the
principal, the MEC, the HOD and the Minister regarding Moshesh as an underperforming

school.

I do not understand why the MEC cites the presence of the principal at Moshesh in order to
oppose the relief we seck. By the MEC’s own admission the principal is currently facing
disciplinary charges for, amongst other things, being absent from school for about nine
months without a valid reason and “for fuiling fo implement the agreed upon budget plan by
the SGB in June 2011”72 An entry in Annexure MS17, dated 15 September 2012, reveals
that the principal failed to submit financial reports since March 2011.2% 1t is safe to say in

the circumstances that the principal is part of the problem rather than the solution,

The First Respondent (District Director) has acknowledged that the “principal is nos
managing the school well.”** And in a community meeting in February last year the then
Chairperson of the Eighth Respondent (SGB) informed the meeting that the principal

“showed no respect for the District Office and the SGB because he Jailed 1o honour the
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Annexure MS35 at page 47,
Annexure MS17 at page 205.
Annexure MS25 of answering afTidavit — Fuzile report.
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50.

51

32,

meeftings that were called in October (2011) to solve the problems of Moshesh and the

office has never reprimanded him for such behavior "

The mere presence/return of the principal does not therefore equate to effective
management at Moshesh. T submit that from the Respondents’ own version it is clear that
the principal forms part of the problems at Moshesh and his return to the schoo! cannot

serve as a reason to oppose the relief we seek.

{ submit that there is a distinction to be drawn between an “operative governing body” and
a functional one. Whilst the Applicants do not dispute the existence of a governing body at
Moshesh, we deny that the governing body is fully functional and effectively discharging its
obligations towards the learners. Indeed according to the school management’s own five
year plan, “the Governors of the school do not have the capacity to create a healthy

fecrning environment”,

Whilst the school arranged extra classes during the September break, when we attended
these classes most of the teachers did not turn up to teach us. Since then we were given
repeated promises from school staff that extra classes would be arranged for us but no extra
classes were forthcoming up until the end of the year. I draw the Court’s attention to the
Moshesh five year plan which explained that in 2012 “ . . though extra classes are
planned, absenteeism and non-co-operation need to be worked on. "26As a result, we did not

cover significant portions of the curriculum for some of our subjects.

13

Annexure MS3 ol answering aftidavit —Eastern Cape Department Moshesh Minutes dated 29/02/2012.
Answering Affidavit --Annexure MS22 at page 237.
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school's failures are reflected in the extremely low pass rate as the school, which enrolls

nearly 400 learners for grades 10, 11 and 12 and yet has seen only [2(out of 24) learners
pass the matric exam in 2011 and l4(out of 35) pass in 2012. This is a decrease in the pass
rate of the school from 50% (2011) to 40% (2012). A copy of a 2013 reportrmarked
“PFMRI1” issued by the department on ‘Learner Performance Reports for all Grades’
provides the pass rate for Moshesh (pg and reveals the extent of underperformance in the
province. This report provides updated data from annexure “MS19” provided by the
Respondents. Tt is important to note that while the Eastern Cape Province has slightly

improved in its Matric Results, my school’s performance has regressed.

{ submit that the Respondents have been failing me and my fellow learners by failing to
ensure that effective teaching and learning is taking place at our school and that our school
is properly managed. 1 submit that our constitutional rights have been violated and will
continue to be violated unless this Court compels the Respondents to come to our

assistance. I submit that the egregious neglect of our school is indicative of the need for

court oversight in order to prevent ongoing violations of our rights.

AD PARAGRAPH 11.5

56. It is denied that the applicants “effectively bypassed” the SGB, principal and district office.

A number of attempts were made by EE and the Applicants’ legal representatives to elicit
the support of the district in addressing the problems at Moshesh. It is therefore incorrect for
the MEC to now claim that the district was bypassed when there have been clear and
genuine attempts to engage them on these issues. Also a number of learners sought

assistance from the district office when they encountered problems with subject registration
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but to no avail.*> Furthermore, my mother, the third applicant and a member of the SGB,

approached the district office in vain to elicit assistance to address the problems at the

school.

57. In addition, when EE first visited Moshesh in July 2012 attempts were made to meet with

the chairperson of the School Governing Body, however, the chairperson of the SGB had no

intention of attending a meeting with EE.

58. I submit that, given all the evidence on record documenting the problems with the principal
it is preposterous to suggest that the learners should have been expected to turn to the

principal for assistance. Nevertheless attempts were made by EE to engage with the

principal but to no avail.

AD PARAGRAPH 11.6

59. The contents of this paragraph are denied. Significantly, the Respondents do not deny the
legitimacy of the very serious complaints made by us as learners in this application but
rather contend that our complaints have been “effectively attended to by the district office”’,

It is denied that the district office has “effectively attended” our complaints.

AD PARAGRAPH 13

60. The MEC states that neither he nor any of the other Respondents have personal knowledge

to comment on the fact that during 2012 we as learners did not have sufficient teachers for

 Applicants supporting atfkdavits of Phindile Sephosi, Thatho Nkhahie and the aftidavit of the third applicant Modimo
Emilia Mouthloali,
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62.

63.

all of our subjects for several months, that some teachers come to school intoxicated or do

not arrive at all, that no effective teaching and learning is taking place, that learners do not
have access to all the textbooks that they need, and hat grade 12’s are being compelied to
live in dilapidated and under resourced hostel dwellings without supervision. The fact that
the Respondents have no personal knowledge and are therefore not in a position to respond
to these issues specifically underscores the point that the Respondents have not exercised
their oversight role and have not performed their statutory and constitutional responsibilities
effectively. Isubmit that it is unacceptable for the MEC on behalf of all of the Respondents
to simply claim no personal knowledge on these issues in order to escape responding to
these issues more directly. The fact that the Respondents are not in a position to address

these issues specifically lends credence to the need for court oversight to ensure that the

neglect of Moshesh is not perpetuated.

It is denied that sufficient educators to teach all subjects have been provided to the school.
In this regard [ refer the court to my response to paragraph [1.1 of the MEC’s answering
affidavit at paragraphs 34 to 41 above which documents all evidence in the record that

indicates that there are insufficient teachers to teach all subjects at Moshesh.

Once again the MEC cannot make a definitive pronouncement on the textbook situation at
my school and instead simply answers that textbooks were provided, [t is denied that the
Respondents have provided sufficient textbooks to ensure that every learner in every grade

in Moshesh can have adequate access to a textbook for each of their subjects.

In any event, having conceded that Moshesh is an underperforming school, [ wish to point

out that the Respondents obligations towards underperforming schools such as Moshesh
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goes beyond ensuring that there are sufficient teachers fo teach every subject and

sufficient textbooks for all learners. Enough teaching staff and textbooks are the bare
necessities, required to be provided to all schools. An acknowledgement that Moshesh is an
underperforming school and that my school has had ‘djfficulties in the past’ is an
acknowledgment that more intensive oversight and remedial measures should have been put
in place by the Respondents to ensure that, among other things, adequate curriculum
coverage happens. The fact that the Respondents’ understanding of the issues is limited to
teaching and textbook numbers shows that the Respondents lack understanding of what their
required role is to assist underperforming schools. It lends weight to the need for court
oversight so that the Respondents have a beiter understanding of their role to provide a
quality learning environment and have the necessary impetus to ensure that they provide

Moshesh and other underperforming schools with the appropriate level of support.

AD PARAGRAPH 14.1

64. 1t is denied that the circumstances at my school have been properly investigated or

effectively remediated.

AD PARAGRAPH 14.2

65. It is denied that the circumstances regarding the staff have been properly investigated. And
even if investigated, it is denied that it has been appropriately remediated. The report of Ms

Fuzile™ reveals that corporal punishment had been taking place at the school and that

Annexure MS2 of answering aflidavit at page 266.
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60.

67.

teachers had arrived at school drunk. The Moshesh five year plan reveals that “some

members of staff are incompetent and arrogant”. ‘The minutes of a community meeting®’
convened by the District Director shows that a member of the school management team
“accused the district of neglecting Moshesh by failing to address the problems at Moshesh
with urgency”. In this regard the SMT member informed the meeting that there was another

educator who had not been at school for two years but continued to draw a salary.

Notwithstanding all of the above the Respondents provides no indication of what steps have
or will be taken to address the incompetency of staff or what disciplinary measures have
been or intend to be taken in order to address the issues of unauthorised long leaves of
absence by staff, teachers arriving at school intoxicated and teachers intlicting corporal
punishment upon us as learners. The silence of the Respondents in this régard leads me to
believe that mere lip service has been paid to properly investigating the very serious
complaints that we as learners have made and that to date no effective measures have been
taken to ensure that our teachers are held accountable for their misconduct. I believe that
the only way the Respondents will remedy these issues is if this Honourable Couyrt mandates

them to do so to ensure that the state's plans to remedy these circumstances are adequate and

that these plans are effectively executed.

[t is noted that a notice, dated 13 November 2012, of a disciplinary hearing scheduled for 22
November 2012 has been sent to the principal, [t is, however, disconcerting that despite the
district director stating as early as February 2012 “that it is not acceplable for an official to

he not at school and not reporting fo the District Office but still earning his or her full

3

Annexure MS3 of Answering Alfidavit at page 42,
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68,

*¥% it has taken the Respondents this long to institute disciplinary measures and a

salary
disciplinary hearing is yet to be held. Markedly, the notice of a disciplinary hearing was
only issued after the second applicant’s intervention in the matter and with the possibility of
litigation looming on the horizon. Given the vital role played by a principal as the chief
manager of a dysfunctional school, I submit that it is a massive failure by the Respondents
not to have brought disciplinary charges against the principal at a much earlier stage. 1

submit that the delay in bringing the principal to book is indicative of the Department’s

neglect of Moshesh.

The Respondents have failed to respond on what steps, if any, were taken against teachers
found to have absented themselves without valid cause or what steps have been taken to

ensure that going forward our teachers are in class and teaching effectively.

AD PARAGRAPH 14.3

69. The transfer of funds to my school to purchase textbooks in 2012 and orders for textbooks

for the 2013 academic year is not within my personal knowledge. However, [ point out that
the MEC’s response in this regard is insufficient. It is telling that in the presence of claims
that textbooks are not reaching our hands as learners, the Respondents seek to rely on
invoices that do not even purport to provide evidence that there are in fact enough textbooks
for all of the grades and all of the learners at my school. The Respondents appear not to

have conducted a proper investigation or audit to determine what the textbook situation is at
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Moshesh but instead seek simply to rely on mostly illegible order forms to establish that

there are sufficient textbooks.

AD PARAGRAPH 14.4

70.1 submit that whether or not there is a duty upon the Department to provide hostel
accommodation does not stem from the classification of a school as a boarding school,
rather it stems from whether a need for such accommodation exists. 1 submit that the
Respondents are trying to hide behind the classification of Moshesh in order to circuinvent
the more important question of whether a need exists and to detract from the fact that all

grade 12 learners attending Moshesh are compelled to stay in these hostels.

AD PARAGRAPHS 14.5

71. 1 note the Respondent’s acknowledgement that Moshesh is an underperforming school. [
deny, however, that what the MEC deems ‘corrective action’ on the part of the Respondents
is sufficient to discharge the Respondents’ constitutional and statutory obligations towards

us as learners of Moshesh in order to ensure that effective learning and teaching takes place

at our school,

AD PARAGRAPH 15

72. The contents are denied. T submit that it is evident from the Respondents® own papers that

the rights of all learners at Moshesh have been violated. In this regard [ refer this

N
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Honourable Court to iy response to paragraph 11.4 of the MEC’s answering affidavit at

paragraphs 52 to 54 above. I submit that the Department’s failure to acknowledge that
fearners” rights are Dbeing violated whilst acknowledging that Moshesh is an
underperforming school lies at the heart of the problem. If the Respondents cannot even
acknowledge these violations, it would be pointless to expect them to effectively remedy

these violations in the absence of court oversight.

AD PARAGRAPH 16

73.

74,

73.

That the MEC seeks to point to the presence of Mr Leeu as the principal at my school to

establish the point that there is functional governance at my school is beyond

comprehension.

This is a principal who by the MEC’s own admission is currently facing disciplinary
charges for, amongst other things, absenting himself for about 9 months from the school
without a valid reason and for “failing to carry out a lenwfil order or routine instruction
without just or reasonable cause”.” This is a principal who the then Chairperson of the
SGB described as having no respect for the district or the School Governing Body.™® This is
a principal who the District Director himself appears to acknowledge is “nof managing the
school well. "

It is denied that there is functional governance at the school. The mere presence of a

principal at the school and the existence of a duly elected SGB does not equate to functional

Annexure MS3 of the answering afTidavit at page 47,
Annexure MS3 of the Answering Aflidavit at page 41,
Annexure MS235 of answering aftidavit at page 266,
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governance and effective school management and does not prove that the School

Governing Body and the principal have been discharging their duties effectively or even at
all. The MEC reliance on the report marked MS25 which alludes to a “functional” SGB on
the basis of “a poster at the school where the SGB invited parents 1o a meeting that was to
be held on 28 August 2012” is misplaced. While the date of the report is not provided it can

be inferred that the visit to the school by Ms Fuzile was presumably on/after the 22™ of

November 2012,

76.1 deny that the School Governing Body has the necessary capacity and competency to
effectively manage the school. That the School Governing Body does not have the requisite
competency is evident from all of the problems experienced at my school which are

documented on the Respondents’ papets.

77. 1 deny that the District Director has discharged his obligation to ensure that effective

teaching and learning is taking piace at my school.

AD PARAGRAPH 17

78. The contents of this paragraph are denied. I submit that there is nothing ‘wisconceived’ or
‘inappropriate’ about the relief we seek which is ultimately aimed at ensuring that effective

teaching and learning takes place at our school.



——

AD PARAGRAPH 18

79. 1t is denied that the contents of mine and Ms Dwane’s affidavits are a distortion of the truth
and not a true reflection of the situation at Moshesh.*® I fail to understand how the MEC can
readily state that he has no personal knowledge of the situation at Moshesh but then make a

bold statement that the situation documented by myself and Ms Dwane is a distortion of the

truth.

AD PARAGRAPH 19

80. The contents of this paragraph are denied. I point out that, significantly, no affidavits of
members of the School Governing Body are attached to the MEC’s answering affidavit. 1
submit that the failure of the Respondents to attach affidavits by School Governing Body
members providing a conflicting version of the learners account is a telling indication that
our account of events is not a distortion of the truth but is indeed an accurate reflection of

the circumstances at our school.

AD PARAGAPH 21

81. I do not understand how the MEC can in the same affidavit flatly deny that there has been a
breakdown of governance at the school whilst conceding that there has been a compromise

in leadership and a resultant compromise in effective teaching.*

+ Al paragraph 13 of the answering aftidavit read with paragraphs 3-24 of the founding allidavit.
Respondents answering affidavit at para **
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82. I do not understand how the Respondents can flatly deny that there has been a breakdown
in governance at the school whilst simultaneously admitting that the principal had been
away from the school without just cause for about nine months and when in the District

Director’s own words the “principal is not managing the school well, "

83. 1 do not understand how the Respondents can flatly deny that there has a been a breakdown
in governance at the school whilst in the SGB chairperson®s own words the principal
“showed no vespect for the district and the SGB because he failed to honour the meetings

that were called in October 2011 to solve the problems of Moshesh”.”

84. 1 do not understand how the Respondents can flatly deny that there has been a complete
failure by the district and provincial authorities to take the actions they are required to take
in law to turn the school around when their own response reveals that, aside from the
principal who has received a notice to attend a disciplinary hearing, to date no disciplinary
action has been taken against teachers who arrived at school intoxicated, teachers who
inflicted corporal punishment on learners and teachers who are unjustifiably absent from

school or who arrive at schoel but fail to teach.

AD PARAGRAPH 22

85. The contents are noted.

e Annexure MS235 af page 266.
Annexure MS2 at page 41.
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AD PARAGRAPH 25.1

86. The fact that the Respondents have no personal knowtedge of the difficulties documented
by us as learners underscores the point that the Respondents are not in a position to
comment on what is happening at school level precisely because there is no proper
monitoring and, in the presence of serious allegations, no proper enquiries or follow ups so
that the Respondents are properly positioned to effectively respond to us as learners and to

this Honourable Court.

AD PARAGRAPH 25.2

87. We'stand by the allegations we made in our founding and supporting affidavits, detailing

our direct experience of teacher shortages and absenteeism at the school.

88. I deny that such provisioning as the MEC refers to for 2013 is adequate for the school. This
is clear from the barely legible handwritten note on "MS2" which [ have already made
reference to in paragraph 39 above. That note shows that there is inadequate teacher
provisioning for the school for 2013, and that there will be a shortage of teachers as a result.

89. The MEC's own evidence does not support a conclusion that the school will be adequately

provided with teachers in the 2013 year.
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AD PARAGAPHS 25.3

90. The events which triggered strike action by the learners were essentially the last straw after

9l1.

92,

continued episodes of mismanagement and misconduct at the hands of the school principal
and the teachers. We as learners felt that the situation at the school as it was prior to the
strike was hopeless and created an environment in which we were convinced we had almost
no chance of ever passing the matric exam, as exemplified by the very few learners that
passed each year. The strike was about us coming together to demand adequate performance

from the teachers and school management that had been failing us in the past.

Prior to the strike on August 2011, the principal would often promise the learners’ a sports
match but these promises would never materialise. Sometimes he would come to class and
disrupt learning and instruct learners that we must stop what we are doing and go to the
sports ground to go play. The learners were very unhappy with the principal in general and
did not think he was a good principal because, amongst other things, he would disrupt our
learning, The learners were frustrated because it did not seem as if our objections about the
principal were being addressed, Sadly the learners were so despondent that it was felt that

only violence would elicit a response from the district.

In this regard I draw this Honourable Court’s attention to Ms Fuzile’s report which accords
with the above and which records the allegations “thar the strike was a result of lack of

professionalism in the manner in which [the principal] handles issues at the school.

1 Annexure MS23 at page 266,




93. 1 further direct the Court’s attention to the District Director’s report on my school (dated 6
August 2012) which explains that at a stakeholders meeting set up in the immediate
aftermath of the August 2011 strike, a year earlier, we as learners were allowed to explain
the situation giving rise to the strike. Our complaints about the principal included that “he
had promised fus] a sports match which he did not fulfill, that the principal comes to school
drunk and does not teach any subjects at the school, that the privcipal beats fus] and insults
[our] parents, the school vas not properly managed as teachers were Jrequently absent
Jrom school or if teachers were present they would simply arrive and leave whenever they

wanted to. "V

94. I submit that it is clear from the above that the August 2011 strike went far beyond learner
dissatisfaction with “a sports match that did not materialize”. The remainder of this

paragraph is admitted.

AD PARAGRAPH 25.4

95. The contents are admitted. [ wish to emphasise that it is clear from this paragraph that the
problems with the principal had been brought to the district’s attention as early as August
2011 already. And promises from the district to investigate and address the issue had
likewise been made as early as August 201 1, The principal was, however, only issued with a
notice of a disciplinary hearing more than a year after the fact and only after EE’s

intervention,

+7

The affidavit of Yoliswa Dwane annexure “*YD7” District Director's report.

3L P W




AD PARAGRAPH 25.5

96. The allegations in this paragraph are noted.

97. The Department should have taken appropriate action to address the problems with the

principal long before the learners vented their frustration in the form of strike action.

AD PARAGRAPH 25.6

98. The contents of this paragraph are admitted. Thighlight the respondents®
admission that the principal’s failure to return to my school at the start of the 2012

academic year resulted in a “compromise of leadership at Moshesh and consequently effective

feaching.”

AD PARAGRAPH 25.7

99.1t is denied that the complaints concerning teaching were effectively investigated, The

remaining contents of this paragraph are admitted.

AD PARAGRAPH 25.8

100. It is denied that the allegations of teacher absenteeism were properly investigated. I
wish to point out that no disciplinary measures have been instituted against a single teacher

at Moshesh for unauthorised and unjustified absence from the school and yet the
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Respondents’ seek to circumvent their responsibilities in this regard by simply stating that

the matter of teacher absentecism has been “investigated”.

101.  Since 1 commenced my studies at Moshesh 1 have never encountered Ms Mlandu. The
details provided by the Respondents in this regard are scant and it is noteworthy that no
mention is made of a temporary teacher appointed in her stead despite this being a statutory
requirement. [ submit that it a teacher has been absent since 2009 then it is a gross

understatement to say that she was absent “for a considerable period of tine on extended

sick leave”.

102, 1 notice that in the Moshesh community meeting minutes that Mr Mosheshoe told the
school that “there was another educator who has not Eeefr in school for the past two years
but such an educator remains in the system and earning his/her salary.””® That a teacher
could stay away on sick leave for about two years is indicative of a lack of oversight by the

relevant authorities and highlights the dysfunctional state of our school.

103. To the extent that the Respondents seek to depict the absence of Ms Mlandu as an
isolated instance of teacher absenteeism, this is denied. In some instances, educators who
take scheduled leave like maternity leave are not substituted as was the case with the
Geography teacher in 2012. However, the situation of teacher absenteeism was not limited
to Ms Mlandu. Tn this regard [ draw the Court’s attention to the Moshesh tive year plan

which explains that in 2012 “most subjects in [grade 10 and 11] stood untaught for the past

five months . . . though extra classes are planned, absenteeism and non-co-operation need
® Answering aftidavit — annexure MS83 page 42.
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to be worked on. " To the best of my knowledge my attendance register is accurate.
During my time at Moshesh I have not heard of teachers having to sign a register at the
school. It is, however, strange that in the schools’ register all the names appear to be written

in the same handwriting.

104, I submit that it insufficient for the MEC simply to answer that absenteeism is no longer
a problem without any indication if absenteeism in the past had been properly investigated

and what measwres, if any, were taken to ensure that teachers will no longer absent

themselves,

AD PARAGRAPH 25.9

105.  The contents of this paragraph are denied. Firstly, 1 point out that save for the
confirmatory affidavit from Mr Faro, no supporting affidavits from the members of the
School Governing Body (from Mme Mamosiuoa Malewa, Phiri Mahase or Mme
Nishediseng Ramaipato) in the Respondents’ affidavit accompanied the MEC’s answering
affidavit, as claimed. Therefore the allegation that the School Governing Body does not
support the complaints regarding the absence of educators and the lack of effective teaching

at Moshesh is nothing more than hearsay.

106.  Secondly, it is simply incorrect to say that all the School Governing Body members will
confirm that their children have not complained of any of the problems at our school. The
Applicants® are in possession of a supporting affidavit by Thato Nkhahle, who is the

daughter of Ntshediseng Ramaipato, the School Governing Body member mentioned in the

"" Answering affidavit—annexure MS22 page 237.
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Respondents’ answering affidavit. Thato Nkhahle was a grade 11 learner at Moshesh,

She also complained about a shortage of teachers. At the beginning of the year she did not
have teachers for Tourism and Life Orientation. Both of those teachers only arrived after
June 2012, She also did not have textbooks for English, Mathematics, Life Orientation and
Tourism. In her affidavit she complains about teachers who are absent fromm school or
teachers who arrive at school but do not come to the classroom to teach. [ attach a copy of
this affidavit marked “PFMR2”. We seek to introduce it at this stage merely to show how

it stands in stark contrast to the Respondents’ version in this regard.

AD PARAGRAPHS 25.10

107. 1 admit that the School Governing Body appointed and paid Mr Dlaza to teach
agricultural subjects. He is a good teacher. He teaches agriculture and the learners
performed better in agriculture when he started teaching them. Mr Dlaza however did not
return to the school in 2013 and as a result my brother’s class does not have an educator for

agriculture.

AD PARAGRPAH 26

108. [ deny that we as learners had sufficient textbooks for each of our subjects. It is
noteworthy that the MEC has not made a proper attempt to establish what the textbook
situation actually is at the school and, instead of having an audit conducied to determine if
learners have access to adequate textbooks, he seeks to rely on order forms to contradict my
and other learners’ evidence in this regard. [ annex here my own audit mAarked “PFMR3” of

all the grades in my schools and the shortages of books for 2013 for each subject.
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AD PARAGRAPH 26.1

109. 1 cannot respond to the contents of annexures "MS7" to "MSI0" as they are almost

entirely illegible.

110. It has never been our position as learners that there are no textbooks whatsoever at our
school, rather we contend that there is a shortage of textbooks at Moshesh. In any event |
submit that it is not sufficient for the MEC to simply rely on order forms in order to

conclude that we as learners at Moshesh have access to the necessary textbooks.

AD PARAGRAPH 26.2

[11. [ deny that copies of all relevant pages are made when there is a shortage of textbooks.

AD PARAGRAPH 27.1

112, T submit that the obligations of Department in relation to the hostel facilities cannot be
determined on the basis of whether Moshesh has been classified as a boarding school.
Whether the department is obliged to maintain the hostel facilities stems from whether a
need for such a facility exists at our school. In the case of my school the need arises firstly
because of the poor curriculum coverage that occurs in grade 10 and 1 and then because of

how far a majority of the learners at my school stay from school. It becomes necessary to
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“incubate” grade [2s to make up for the considerable deficiencies that occur in the earlier

grade with no adequate teachers and textbooks.

113. It is denied that the Departiment is not obliged to maintain any hostel facility for
Moshesh. It is denied that grades 12 learners are staying in the hostel voluntarily. When
the principal returned in May 2012 he compelled all grade 12°s to stay at the hostel and told

them that an evening meal would be provided to them.>®

114, 1 submit that it is telling that the school denies responsibility for the hostel buildings on
the one hand while on the other hand the MEC admits that the school funds have been
utilised from its own administration fund to feed the learners at the Hostel facility. By
requiring learners to stay at the hostel, and encouraging them to remain there by providing
food, the Respondents’ ought to ensure that facility is safe and that the grade 12 learners

have the necessary adult supervision.

AD PARAGRAPH 27.2

[15. It is denied that grade 12 learners reside in the hostels by choice. Whilst scholar

transport is available, it is not available across the board to all scholars.

AD PARAGRAPH 28

[16.  The allegations that have been brought to the Department’s attention include that some

teachers are coming to school drunk, arriving at school late, leaving school before it breaks

50 Affidavit of the Respondents at para 27.1.




up. The MEC’s answer reveals no information, outside of the disciplinary process against
the principal, of any investigations into allegations of teacher misconduct. It is denied that
these allegations of teacher misconduct have been effectively investigated and have resulted

in proper disciplinary processes, where appropriate.

[17.  That we as learners received some form of temporary reprieve or that conditions
improved slightly after the Mail and Guardian expose cannot be relied upon by the MEC to
show that the Respondents has discharged its obligation to ensure that effective teaching

and learning is taking place at my school. It is denied that problems at Moshesh have been

adequately addressed,

AD PARAGRAPH 29.1

[18. It is telling that the turnaround plans referred to by the Respondents makes no mention
of implementing the incapacity gode or poor work performance procedures for teachers. |
maintain that given the egregious level of neglect involved the only sure fire way to ensure
that the Respondents take the necessary steps to ensure that effective teaching and learning

takes place is for court oversight to take place.

119, Itis denied that cateh up plans, which [ maintain, were not implemented for the grade 10
and 1 grades, referred to have worked successfully — as is evidenced from the matric pass
rate for 2012. As noted earlier in reply, the 2011 pass rate of the school stood at 50% and

the 2012 Matric results showed a pass rate of 40%. Whilst we were promised extra classes
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most of the teachers did not arrive to teach us and these promises did not materialise. |

therefore deny that we received extra classes that ensured we covered the entire curriculum.

120. T highlight the MEC’s admission that learners were without educators in certain subjects

for the beginning patt of the year.

AD PARAGRAPH 29.2

121.  The provision of R1.1 million falls outside of my personal knowledge. As grade |1
learners in 2011 we were never made aware of any winter school. T cannot ascertain from
documents attached to the MEC’s answering affidavit whether this winter school actually
accommodated any of the grade 10, 11 or 12 learners at my school. But as far as  am aware
this has not happened. The only information I can ascertain from MS12 is that five schools
in Maluti district participated in this programme and my school, Moshesh SSS was not one

of the school that participated or that was included in the budget for the vacation school,

AD PARAGRAPH 29.3

122, 1 have never been exposed to a weekend learning centre and I am not familiar with this

recovery plan.

AD PARAGRAPH 30

123.  As far as [ amn aware Reatile Leoatle and Reabetswe Ranqabang did not pass their matric

examinations. Reabetswe will be repeating grade 12 at Moshesh. The tact that they did not
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pass is indicative of the neglect and a direct result of everything that this case is about. It
is a stark indication of the consequences of the unmonitored unlawful management of my

school and the clear violation of the right to basic education by the Respondents,

AD PARAGRAPH 3t

124. I deny that the respondents have provided us with a catch up plan that adequately
covered the content of our curriculum. Whilst the 2012 academic year has come to an end
we submit that the respondents should nevertheless be required by the court to submit a
report to show what steps will be taken to ensure that effective teaching and learning takes

place going forward so that catch up plans do not become the default position and that our

existing curriculum gap is closed.

AD PARAGRAPH 32

125, 1 am advised that legislation may impose a limitation on the right to basic education
provided that the limitation is reasonable and justifiable under our Constitution. The MEC,
however, has not sought to rely on a budgetary shortfall to justify a limitation of our right to
a basic education. Indeed it is the MEC’s case that no violation of our rights has occured. 1
am advised that the Constitutional Court has confirmed that the right to a basic education

can be distinguished from other socio-economic rights in that the Constitution does not

make it subject to available resources.




126.  We as learners at Moshesh have never sought to question the Department’s objective
of redressing inequalities. Our case is simply that the principal and school governing body
in failing to effectively manage the school and in failing to ensure that effective teaching
and learning takes place have failed us, the learners of Moshesh. It is also our case that the
District, Provincial and National Departments to varying degrees have also failed the
learners by failing to effectively perform their requisite oversight role to ensure that
effective teaching and learning takes place. It is our case that, notwithstanding the laudable
intentions on the side of the respondents to redress past inequalities, these cumulative
failures by the principal, School Governing Body and across all levels of government serve
to reinforce and perpetuate rather than to address the historically inferior conditions that we

as rural black learners are compelled to learn under.

127.  The R1.1 million does not fall within my personal knowledge. However the conditions

at Moshesh have been deteriorating over time with shortcomings not addressed by the

Respondents, adequately or at all.

AD PARAGRAPH 33.1

128.  The contents of this paragraph are denied. In particular it is denied that the respondents’
response indicates that the issues raised have been adequately and competently addressed.
At the heart of the complaint was that no effective teaching and learning was occurring at
Moshesh in particular because of a lack of discipline amongst the teaching staft which
resulted in teachers coming to school drunk, arriving at school but not present in the class

and teaching or simply not arriving at school at afl. A glaring omission in the respondents’




have not appointed an academic mentor to counsel the principal. Moreover, the

respondents have not instituted disciplinary measures against teachers who inflicted
corporal punishment upon learners, teachers who arrived at school intoxicated, teachers
(other than the principal) who absented themselves unjustifiably and teachers who arrive at
school but do not teach. The respondents seck to rely upon the provision of textbooks and
teachers to show that it has discharged its statutory and constitutional obligations towards
the learners of Moshesh. Whilst it is denied that there are sufficient textbooks and teachers
at Moshesh [ wish to point out that the provision of sufficient texbooks and teachers are the
fundamentals which should be in place for every school and does not cover the heightened

obligation which the respondents have towards an underperforming school.

AD PARAGRAPH 33.4

133.  The contents are denied. My mother, Ms Mouthloali’s affidavit reveals the frustrated
attempts by the SGB to hold the Principal accountable and the repeated attempts to obtain
assistance from the district office.”’ The minutes provided by the Respondents’ of the
meeting that resulted in the return of the Principal show a community and parent body in
disagreement with the department on what is in the best interest of the learners.>® The self-
evident facts of poor management, governance, the lack of an adequate teaching body,
insufficient text books, incomplete coverage of curriculum, a significant reduction in
enrolment numbers and the high Matric faifure rate show that the SGB has failed to perform
its duties to ensure the provision of quality education for the learners at Moshesh SSS. The

majority of these functions fall squarely within the section 20 functions of the governing

S Applicant’s founding papers, AtTidavit of Modimo Emilia Moutlouli.
42 B . o i . 4
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response is any reference to disciplinary measures instituted against teachers for

misconduct or steps taken to ensure that the ill-disciplined teacher situation does not
continue to duplicate itself. It is denied that the Respondents have taken adequate steps to
properly appraise themselves of conditions on the ground at my school and the precise

extent of the problem,

129.  If anything the MEC’s response and the accompanying documents reveals the contrary,
that the serious problems raised by learners have not been competently addressed and
requires court oversight in order to ensure that learners do not have to endure the same

difficulties in the 2013 academic year.

AD PARAGRAPH 33.2

130. The contents of this paragraph are denied, I have been at the school for two weeks now
and while the grade 12s have most of the teachers, the grade 10 and 11 teachers are short
and we still do not have all the books for all our subjects.

131.  Itis denied that the issue of hostel accommodation has been properly addressed.

AD PARAGRAH 33.3

132,  The contents of this paragraph are denied. In addition, none of the suggested legislative
steps to assist an underperforming school has occurred. In particular the respondents have
not implemented the incapacity code and procedures for poor work performance. The
respondents have not withdrawn function(s) of the governing body. The respondents have

not appointed somebody to perform the function{s) of the governing body. The respondents
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body and the allocated section 21 functions of the governing body including the

purchasing of LTSM.

AD PARAGRAPH 33.5

134, 1 submit that the failure of the MEC to admit that there has been a violation of learners’
rights, whilst admitting that Moshesh is an underperforming school means that the

Respondents cannot be trusted to institute effective remedial measures to address these

violations.

135. 1 submit that the failure of the MEC to effectively answer to the issues of ill-discipline
ont the side of teachers including absent teachers, teachers arriving at school drunk and
teachers inflicting corporal punishment upon learners indicates that there is a need for court
oversight to ensure that the Respondents take all reasonable steps so that effective teaching
and learning takes place in my school this year. I submit that the Respondents failure to
take any of the reasonable steps listed under section 58B of SASA including implementing
the capacity code and procedures for poor work performance in terms of the Employment of

Educators Act indicates that the respondents are failing in terms of their obligations towards

Moshesh as an underperforming school.

AD PARAGRAPH 34.1:

136. It is denied that the problems at Moshesh have been adequately addressed. It is denied

that the respondents have fulfilled their constitutional and statutory obligations towards the

-
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learners at Moshesh. Tt is apparent that the Respondents appear to lack an understanding

of their constitutional and statutory obligations in this regard.

AD PARAGRAPH 34.2

137.  The contents are denied. The Applicants® ask for an order as prayed for in the notice of

motion.

AD PARAGRAPH 38-66

138.  The contents of these paragraphs are dealt with more comprehensively in the supporting

affidavit of Yoliswa Dwane filed hereto.

AD PARAGRAPH 42.8

139.  The “comprehensive 2012 improvement plan” referred to appears to be an
implementation plan accompanying the district improvement plan which all districts are
expected to compile, T have no knowledge of the details of this improvement plan but [
must state that aspects of the plan were not implemented at my school in so far as they relate
to “extra classes for improvement in specific subjects, antunm school, Saturday classes,

winter programs, intensive revision, and spring school”. The District Plan makes it clear

that “Saturday classes are conducted in the following schools.....Cedarville Public, Tholang

SSS, Phumelele 885, Moeketsi Graves 585 and that “Awiumn School...was held...at

s

Respondents answering aftidavit annexure MSI8.
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Moeketsi Graves S5S, Mount Hargreaves SSS, Advent SSS, Mvenyane SS8S; Mariazel

5557.* The only provision made in the plan for Moshesh SSS relates to the “functional
incubation Centres” which deals only with the Grade 12 learners and not with the grade 10
and 11 learners who went five months without educators for some subjects. What the
Respondents fail to make available is a comprchensive improvement plan tailored

specifically to the needs of Moshesh.

AD PARAGRAPH 42.11

140. 1 have no understanding of the staffing models for 2013 but I can state that currently we
do not have an English educator as the school since Mr Majikijela’s and English is not the

only subject in which our school does not have an educator,

AD PARAGRAPII 64

141.  Our number, as learners bravely voicing our struggles, cannot detract from the substance
of our complaints, especially in the absence contrary evidence from other learners who are
in class every day with us contradicting what we as learners in this application have stated.
The contents of this paragraph are denied. I cannot understand how the respondent seeks to
paint our depiction of the lack of effective teaching and learning at Moshesh as “baseless
assertions’ and yet they list Moshesh as a school;

i.  Without teachers in certain subjects (annexure MS12);
ii.  Where grade 10 learners need “intensive teaching™, "“for subjects where teaching

has not been done due fo a lack of teachers” (Annexure MS21-234);

5 . = . g
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iii.  Where most subjects in grade 10 and 11 stood untaught for five months and where
“The morale of the school in general does not support learning and teaching.
Though extra classes are planned absenteeism and non-coperation need to be
worked on.” (Aunexure MS22-237);

iv.  Where the grade 12 “accounting, agriculture and tourism have not received
sufficient teaching” (Annexure MS25); and

v.  Where the “governors of the school do not have the capacity to create a healthy

learning environment” and that the principal of the school is “not managing the

school well” (annexure MS25).

AD PARAGRAPH 65

142, | deny that the learning deficits attributable to the lack of teachers or teacher
absenteeism have been sufficiently addressed. I point out that the Respondents appear to

admit that we were without educators for periods of time.

AD PARAGRAPH 66

[43. The applicants are entitled to the relief sought.

AD PARAGRAPH 67.1

t44.  The contents of this paragraph are denied.




CONCLUSION:

145. | submit that the Respondents’ response, if anything, confirms what we, as learners of
Moshesh SSS, have stated in our affidavits to be our lived reality, The Respondents’
response further reveals that it has failed to exercise the requisite oversight to ensure that
effective teaching and learning takes place at Moshesh. 1t also shows that the Respondents
appear to lack a proper understanding of its obligations towards Moshesh. 1 submit that
court oversight is necessary in order to ensure that our constitutional and statutory rights are

protected and pray for an order as sought in the Notice of Motion.
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PALESA FAITH MANYOKOLE
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Signed and sworn to at  / ‘ VO VLO[M /€ this

the Deponent having acknowledged that she knows and understands the contents of this Declaration,

day of FEBRUARY 2013,

and having uttered the words: ‘I swear that the contents of this Declaration are true, so help me God.” I

certify further that the provisions of Regulation 1258 of 21 July 1972 (as amended) have been complied

with.,
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