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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NO. 161/2012
SGHC CASE NO. 8340/2011

In the matter between -

THE GOVERNING BODY OF THE RIVONIA

PRIMARY SCHOOL First Appellant

RIVONIA PRIMARY SCHOOL Second Appellant
(First and Second Applicants in the Court a quo)

and

MEC FOR EDUCATION : GAUTENG PROVINCE First Respondent

HEAD OF DEPARTMENT : GUATENG DEPARTMENT

OF EDUCATION Second Respondent

DISTRICT DIRECTOR : JOHANNESBURG EAST D9-

GAUTENG DEPARTMENT OF EDUCATION Third Respondent

CELE, STHABILE Fourth Respondent

MACKENZIE, AUBREY Fifth Respondent

DRYSDALE, CAROL Sixth Respondent

(First to Sixth Respondents in the Court a quo)

FIRST TO THIRD RESPONDENTS’ PRACTICE NOTE

1. NAME AND NUMBER OF THE APPEAL

See above

2. NATURE OF APPEAL

Appeal against an order of the High Court dismissing an application to review
and set aside decisions taken by the Head of the Gauteng Education

Department in relation to the admission of a learner to a public school.



5.1

5.2

BASIS FOR JURISDICTION

Leave granted by the South Gauteng High Court in terms of Rule 49 of the
Uniform Rules of Court to appeal to this Court in terms of section 21(1) of the

Supreme Court Act.

CONSTITUTIONAL ISSUES

The proper interpretation of the South African Schools Act 84 of 1996 (“the
Act”) and the Gauteng Regulations for the Admission of Learners to Public

Schools, (General Notice No 4138 of 2001) in accordance with section 39(2)

of the Constitution.

ISSUES ON APPEAL SUCCINCTLY STATED:

Whether the appeal is moot.

Whether, under the statutory regime then governing admissions to public
schools in Gauteng for the 2011 school year, it was open to the Head of
Department to admit a learner to a public school which claimed that it had

already reached the capacity stipulated in its admissions policy.

ESTIMATED DURATION OF RESPONDENTS’ ARGUMENT:

60 minutes

URGENCY OR PRECEDENCE ON ROLL.:

Not applicable

PARTS OF THE RECORD NOT IN ENGLISH

None



10.

10.1

10.2

11.

12.

THE PARTS OF THE RECORD THAT ARE IN THE OPINION OF
COUNSEL, NOT RELEVANT TO THE DETERMINATION OF THE APPEAL:

The respondents do not ask the Court to read any parts of the record that
have been identified in the practice note of the appellants as being irrelevant
to the appeal. The respondents point out that the correct facts that ought to
have been reflected in the incorrectly retyped Annexure LD6 (which need not
be read) appear in the answering affidavit at vol 2 p 311 para 43 to p 312 para
43.3.

SUMMARY OF RESPONDENT’S ARGUMENT:

The appeal is moot. No relief is sought in relation to the learner. The legal
question in the appeal has no future significance. It has been superceded by

regulations promulgated in May 2012.

The appellants had no case under the 2011 statutory regime. The Act vests
governing bodies with a power, subject to provincial law, to determine
admissions policy, not to make law, nor to administer admissions. The
Department administers admissions. School admission policies guide the
Deparment but do not bind it rigidly. Regulation 13(1) authorised the

Department to override the school admission policy to admit the learner.

CORE BUNDLE

Beyond the extracts from the South African Schools Act, the 2001 Admission
Regulations and the 2012 Admission Regulations, a core bundie is not
appropriate. No relief is sought in relation to the learner, so most of the
questions before this Court will turn on points of law flowing from those

statutes.
RULES 8(8) AND (9)

Rule 8(8) was inapplicable. The appellants’ request in terms of Rule 8(9) did

not specify any particular parts in the record which were to be omitted. The



respondents were of the view that it may be possible to exclude parts of the
record relating to the individual learner. Counsel for the parties attempted to
reach agreement in this regard but were unable to do so. The appellants Rule
8(9) letter was received on 16 March 2012. The respondents’ Rule 8(9) reply
ought to héve been furnished by 30 March 2012 but was sent only on 28 April
2012.

Appellants’ Counsel

M Chaskalson SC 011 676 2660

N Mii

084 400 1448

mattc@icon.co.za

011 676 2660
082 372 9528

nomzamomji@gmail.com



IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NO. 181/2012
SGHC CASE NO. 8340/2011

In the matter between -

THE GOVERNING BODY OF THE RIVONIA

PRIMARY SCHOOL First Appeliant

RIVONIA PRIMARY SCHOOL Second Appellant
{First and Second Applicants in the Court a quo)

and

MEC FOR EDUCATION : GAUTENG PROVINCE First Respondent

HEAD OF DEPARTMENT : GUATENG DEPARTMENT

OF EDUCATION Second Respondent

DISTRICT DIRECTOR : JOHANNESBURG EAST DS-

GAUTENG DEPARTMENT OF EDUCATION Third Respondent

CELE, STHABILE Fourth Respondent

MACKENZIE, AUBREY Fifth Respondent

DRYSDALE. CAROL Sixth Respondent

{First 1o Sixth Respondents in the Court a guo)

FIRST TO THIRD RESPONDENTS’ CERTIFICATE IN TERMS OF RULE10A(b)

! am responsible for the heads of argument of the First to Third Respondents. |
certify that there has been compiiance with Ruies 10 and 10A{a) in relation to these

heads of argument .

MATTHEW CHASKALSON SC
Counsel for 1% to 3" Respondents
9 August 2012
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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NO. 161/2012
SGHC CASE NO. 8340/2011

In the matter between -

THE GOVERNING BODY OF THE RIVONIA

PRIMARY SCHOOL First Appellant

RIVONIA PRIMARY SCHOOL Second Appellant
(First and Second Applicants in the Court a quo)

and

MEC FOR EDUCATION : GAUTENG PROVINCE First Respondent

HEAD OF DEPARTMENT : GUATENG DEPARTMENT

OF EDUCATION Second Respondent

DISTRICT DIRECTOR ;: JOHANNESBURG EAST D9-

GAUTENG DEPARTMENT OF EDUCATION Third Respondent

CELE, STHABILE Fourth Respondent

MACKENZIE, AUBREY Fifth Respondent

DRYSDALE, CAROL Sixth Respondent

(First to Sixth Respondents in the Court a quo)

HEADS OF ARGUMENT OF FIRST TO THIRD RESPONDENTS

INTRODUCTION

1. The first to third respondents (“the Department”) submit that this appeal is moot

and should accordingly be struck from the roll.



1.1. The learner whose admission precipitated the High Court dispute (‘the
learner”) is now part of the school community at the second appellant
(“Rivonié Primary”) and is well into ner second year at the school. The
appellants, correctly, sought no relief from the High Court in relation to
her position at the school and seek no relief from this Court in that

regard.

1.2. Moreover, the statutory framework that underlies the High Court
judgment has been changed fundamentally by the promuigation of the
Gauteng Regulations for Admissions of Learners to Public Schools,
2012 (“the 2012 Regulations”).! Sc the High Court judgment (and any
judgment of this Court) will be irrelevant to the manner in which

learners are admitted to Gauteng Public Schools in the future.

1.3. The appeal can accordingly have no practical effect whatsoever and
this Court should exercise its powers under section 21A(1) of the

Supreme Court Act 1959 to decline to entertain the appeal.

2. If this Court decides nevertheless to consider the appeal, the central issue
which it will have to decide is whether, under the superceded statutory
framework that governed learner admissions to public schools in 2010, the

capacity of a public school was determined

2.1 by that school's governing body, having regard only to the sectional
interests of the privileged class of learners who were lucky enough to

be admitted to that school, or

" The 2012 Regulations and the 2001 Regulations which preceded them are both attached to
the appellants’ heads of argument. The 2001 Regulations were in force at the time of the
events giving rise to the present appeal



2.2.

by the provincial education department that was under a statutory duty
to find sufficient capacity within all the public schools of the province to
provide public schooling to all of the school age learners in the

province.

3. In regard to that moot dispute, the submissions of the Department can be

summarized as foliows:

3.1

3.2

3.3.

Having regard to the statutory framework as interpreted in accordance
with section 39(2) of the Constitution with due regard to the
fundamental rights to equality (s 9 of the Constitution) and education
(s 29 of the Constitution), the question of school capacity waé never
one which could rigidly be determined by the admission policy drawn
up by an individual school governing body which invariably is guided
by the sectional interests of its school and parent body. Rather it was
one which had to be determined at a systemic level by the provincial

education department.

If each public school were entitied to determine how many learners it
would accommodate, this would prevent the public educational
resources of the province from bsing used in an efficient manner
having regard to the schooling needs of the learners of the province
and would create the risk of a class of school age children being

denied access to public education.

The problem goes further - the racially discriminatory system of
education spending under apartheid has bequeathed to the province a
public schooling system in which some schools (the former Model C

schools of the old “white” educatior department situated in historically



“white” suburbs) are much better resourced than most other schools in
the system. If the governing bodies of these former Mode! C schools
were to be ailowed to determine their school capacities at levels far
lower than those of the rest of the public schooling system, the racially
discriminatory historical privieges bequeathed by apartheid would be

capable of entrenchment under the new democratic order.

4, These principles were particularly well illustrated by the facts of the High Court

case:

4.1.

4.2.

4.3

Rivonia Primary is a well-endowed former model C school, situated in
an area which was historically a “white” suburb. It is a school that is
over a hundred years old and benefited from decades of historically

discriminatory educational provisioning under apartheid.?

It draws a learner enrolment that remains disproportionately “white”

when compared to the overall demographic profile of the province.®

At the time of the High Court hearing,

4.3.1. aggregate learner numbers within public schools in Gauteng
were increasing at 3.54% per annum which was a higher rate

than in any other province in the country.*

4.3.2. within Gauteng, public school learner numbers within Grade 1
were increasing at 5.6% which was a higher rate than the rate

of increase for any other primary school grade.®

° Answering Affidavit vol 2 p 288 para 5.1.1.
s Answering Affidavit vol 2 p 289 para 5.1.1.
“ Answering Affidavit vol 2 p 289 para 5.1.2.



4.3.3.  within Gauteng, learmer numbers were increasing within the
Johannesburg East District (ie the district within which

Rivonia Primary is situated) at a higher rate than most other

districts within Gauteng.®

4.3.4. within the Johannesburg East District, even after the
admission of the learner to the school Rivonia Primary with
122 grade 1 learners in 5 classrooms had the second lowest
grade 1 learner . class ratio (24.4:1) of any public school.
Within its cluster in the Johannesburg East District, Rfvonia

Primary had the lowest grade 1 learner: class ratio.”

4.3.5. within Rivonia Primary, the 24.4:1 learner : class ratio in

grade 1 was the lowest learner : class ratio of any year.®

4.4 Yet the appellants insisted to the High Court that there was no space
for the learner to be accommodated in Grade 1 within their school.
So, on their version, she ought to have been placed by the
Department in grade 1 in a public school that objectively had greater

strains on its capacity than Rivonia Primary.

4.5. in effect, the appellants asserted a right through the Rivonia Primary
admissions policy {o protect a peculiarly privileged position within the
public schooling system and a privileged position that is linked to the

historical racial disparities in the resourcing of pubiic education under

° Answering Affidavit vo! 2 p 289 para 5.1.3.
e Answering Affidavit vol 2 p 289 para 5.1.4.
7 Answering Affidavit vol 2 p 289 para 5.1.4.
s Answering Affidavit vol 2 p 289 para 5.1.4.



apartheid. The appeliants contend that they paid for this privilege
because the school community paid for the construction of 9 of the
school's 30 class rooms® but this contention ignores the fact that
schools like Rivonia Primary are able to attract wealthier parents who
can afford to contribute to ongoing investment in the school only
because they are situated within historically white areas and have
inherited a well-endowed school infrastructure that benefited from
decades of historically discriminatory educational provisioning under
apartheid. As the Constitutiona: Court observed in the Hoérskool

Ermelo case:

‘Apartheid has left us with many scars. The worst of these
must be the vast discrepancy in access to public and private
resources. The cardinal fault line of our past oppression ran
along race, class and gender. It authorised a hierarchy of
privilege and disadvantage. Unegual access to opportunity
prevailed in every domain. Access to private or public
education was no exception. While much remedial work has
been done since the advent of constitutional democracy, sadly,
deep social disparities and resultant social inequity are still
with us.

It is so that white public schools were hugely better resourced
than black schools. They were lavishly treated by the apartheid
government. It is also true that they served and were shored
up by relatively affluent white communities. On the other hand,
formerly black public schools have been and by and large
remain scantily resourced. They were deliberately funded
stingily by the apartheid government. Also, they served in the
main and were supported by relatively deprived black
communities. That is why perhaps the most abiding and
debilitating legacy of our past is an unequal distribution of skills
and competencies acquired through education.™®

4.6, Quite apart from the preservation of historical privilege, if every public
school had taken the same attitude as Rivonia Primary to questions of

school capacity, it would not have been possible to find any public

® Replying Affidavit vol 3 p 475 para 3.6.

" Head of Dept, Mpumalanga Dept of Education v Hoérskool Ermelo 2010 (2) SA 415 (CC) at
paras 45 - 46.



4.7.

school at which the learner could have been placed. So it would then
have been impossible for the iearner to have been accommodated
within the public schooling system within Gauteng. She would have
had to look to the private education sector, despite the fact that she

has constitutional and statutory rights of access to public schooling.

This is plainly an untenable proposition.

We have structured these heads of argument as follows:

5.1

5.2.

5.3.

First, we address the issue of mootness.

Then we describe the broader context in which the Department has to
discharge its constitutional duty to provide public schooling to all

learners of school going age.

Having regard to this context, we analyse the legislation relevant to the
present dispute and show that on a proper interpretation of section
3(3), 3(4) and 5(5) of the South African Schools Act 84 of 1996 ("the
Schools Act”), read with Regulations 2(1) and 13(1)(a) of the
Regulations for the Admission of Learners to Public Schools, General
Notice No 4138 of 2001 (“the 2001 Regulations”), the power of a
governing body to determine admissions policy did not override the
power of the Department to determine whether any particular public
school had the capacity to admit additional learners who were, as yet,

unplaced within the public schooling system:



54 We then address the facts relevant to the admission of the learner to
Rivonia Primary and show that the Department's decisions in this

regard were all lawful.

THE APPEAL IS MOOT

6. Courts do not make determinations that will have no practical effect”” This
Court has repeatedly emphasized that there has been no relaxation of this

fundamental principle and counselled parties against ignoring the principle.™

7. It is clear that the present appeal has no practical effect. The learner has been
admitted to the school and is well into her second year at the school. The
school, correctly, does not seek any relief relating to her position within the
school. Instead, the appeliants seek three declaratory orders™ to establish
that the decision of the Head of Department was (1) contrary to the provisions
of the schools admissions policy, (2) ultra vires, and (3) not in accordance with
the Gauteng Education Department’s Circular 21 of 2010 and procedurally

unfair.

8. All three of the declarators sought would be entirely academic. There is no
longer any live dispute to which these declarators would be refevant and no

costs order was made against the appellants.

9. Nor is this a case in which resolution of the legal question underlying what has
now become a moot issue would be of any value to the parties.  This is

because the decision at issue in the present case, and the judgment of the

" Premier, Provinsie Mpumalanga, en 'n Ander v Groblersdalse Stadsraad 1 998 (2) SA 1136
{SCA) at 1141D.

"2 Radio Pretoria v Chairman, ICASA 2005 (1) SA 47 (SCA) at para 46. Rand Water Board v
Rotek Industries (Pty) Ltd 2003 (4) SA 58 (SCA) at para 26.

'° Appellants’ Heads of Argument p 17 para 47.2.



Court a quo, were based on legislation that has been materially amended since

the events giving rise to the High Court matter.

10. The High Court™ identified section 13(a) of the 2001 Regulations as the
source of the power of the second responcent (“the Head of Department”) to
take the decision challenged by the appellants. The 2001 Regulations have
been amended by the 2012 Regulations. The 2012 Regulations which will
govern all future disputes around admission of learners to Gauteng public
schools, render academic any debate about whether Regulation 13(1)(a)
conferred on the Héad of Department the power to admit a learner in conflict

with a school's admissions policy.

10.1. Subsections (8) and (9) of Regulation 5 as amended now state —

“(8) Notwithstanding the provisions of any school admission policy,
in the case of a learner who has not been placed at any school
within thirty school days after the end of the admission period, the
District Director may place that learner at any school —

(@) Which has not been declared full in terms of Regulation 8; and

(b) In respect of which there are no remaining unplaced learners
on a waiting list.” (emphasis added)

(9) Within 45 school days after the end of the admission period,
the Head of Department must ensure that every learner who has
applied to a school within the Province is placed at a school within
the Province.”

10.2. Regulation 5(8) refers to Regulation 8. The latter provides that —

‘(1) Notwithstanding the provisions of the admission policy
of the school or the provisions of any national or
provincial delegated legisiation or any determination
made in terms thereof, for the purposes of placing
learners whose applications for admission have not
been accepted at any school in the public schooling
system, until such time as norms and standards
contemplated in Section 5A(2)(b) of the South African

" Judgment vol 4 p 677 para 49, p 691 para 76 and p 694 para 83.



11.

12.

(2)

(3)

(4)

chools Act are in force. the objective entry level
learner enrolment capacity of the school shall be
determined by the Head of Department.

The Head of Department or his or her delegate may, on
his or her own initiative, or at the request of a school
itself. declare a school to be full for the purposes of
entry level admissions at the school.

A school that has reached its objective entry level
enrolment capacity must be declared full by the Head
of Department or his or her delegate for the purpose of
entry level admissions.

..." (emphasis added).

It is therefore clear that, under the 2012 Regulations, the final decisions relating

to school capacity and the placement of learners at schools will be taken by the

Department and will not be determined by provisions relating to capacity in the

admissions policy of a school.

The appellants appear to suggest that a Judgment of this Court on Section 5(5)

of the Schools Act may indirectly implicate the validity of the 2012 Regulations

because -

“any attempt to override the national legisiation by provincial legisiation
may, in itself, be open to challenge”:

and

‘any provincial legislation and regulations, and policies issued under
them, contradicting the granting of the power to determine admission
policy to school governing bodies which is not in accordance with
SASA will therefore be invalid.”'

Apart from the fact that these submissions fundamentally misconstrue the

effect of Section 146 of the Constitution ' they are issues which are not part of

" Appellants’ Heads of Argument p 6 paras 17 and 18

' Ex parte Speaker of the National Assembly: In re Dispute Concerning the Constitutionality
of Certain Provisions of the National Education Policy Bill 83 of 1995 1996 (3) SA 289 (CC) at

paras 16 to 18.



13.

the case before this Court. were not canvassed in the Court a quo and,
therefore, fall outside the ambit of the present appeal. In any event, Section

5(3), on its own terms, operates only “subject to .... any applicable provincial

’

faw”. So in terms of Section 150 of the Constitution, any “conflict” between
Section 5(5) and a provincial law, would not be a conflict that had to be
resolved in terms of Section 146 of the Constitution. Rather the provincial law

would prevail.

The Department accordingly stands by its submission that the appeal is moot
and that it should accordingly be struck from the roll in terms of Section 21A()

of the Supreme Court Act.

THE CHALLENGES IN RELATION TO PUBLIC SCHOOLING IN SOUTH AFRICA

GENERALLY AND GAUTENG IN PARTICULAR

14.

15.

16.

The continuing deep inequality in our educational system is a painful legacy of
apartheid.'” The history of skewed educational development as a result of

apartheid’s segregationist policies is well documented in education cases. '®

The challenges that arise from skewed educational development and
inequitably distributed resources are faced squarely by the Department in the
discharge of its constitutional obligation to provide public schooling to all

learners in Gauteng.

The discharge of this obligation is complicated by the fact that learner intake in

Gauteng has grown at a rate higher than in any other province since 1994.

" Head of Dept, Mpumalanga Dept of Education v Hoérskool Ermelo 2010 (2) SA 415 (CC)
above at para 2.

"® In addition to the Ermelo judgment, see for example, Premier, Mpumalanga, and Another v
Executive Committee, Association of State-Aided Schools, Eastern Transvaal 1999 (2) SA 91
(CC) at para 7.



Whereas most other provinces are currently experiencing a net decline in
learner enrolments, leamer enrolment in Gauteng continues to increase at
substantial levels due to the effects of migration into the province from

elsewhere in the Republic and from across South Africa’s borders.

16.1.  There was a 3.54% increase in learner numbers in Gauteng public

schools from 1, 720, 243 in 2009 to 1,781, 126 in 2010."°

16.2. The grade 1 intake accounts for a disproportionate share of this
increase. Thus public school learner numbers.in grade 1 increased

5.6% from 157 253 in 2009 to 166 080 in 2010.%°

16.3.  The particularly high increase in grade 1 learners from 2009 to 2010
created particular planning problems because grade 1 intake has
historically not increased at high rates within the province. Thus the
increase of 8807 grade 1 learners from 157 253 in 2009 to 166 060 in
2010 is more than double the increase of 3075 grade 1 learners over
more than a decade that preceded the 2009/10 increase from a figure

of 154178 in 1998 to 157253 in 2009.%

17.  The increase in Gauteng learner enrolments is not spread evenly across the
province, but is felt more in particular districts within the province. In this
regard, the Johannesburg East district (which includes Rivonia Primary) has
been one of the districts particularly affected. During the 2010 school year, the

Johannesburg East district had to accommodate 10790 learners who migrated

'® Answering Affidavit vol 2 p 295 para 13. Annexure ‘RA4" vol 3 p 53%a.
20 Answering Affidavit vol 2 p 295 para 13. Annexure “RA4” vol 3 p 539a.
2 Answering Affidavit vol 2 p 295 para 13. Annexure “RA4” vol 3 p 539a.



into the province for the first time. This was more than any other district in the

province apart from Tshwane South. %

18.  The increases in learner enrolment take place in the context of a historical

school building backiog in Gauteng that will take many years to eradicate.

18.1. At the time of the High Court hearing, the budgeted amount for new

school infrastructure over the next 3 financial years was: %
18.1.1. 2011/12 - R533 146 015
18.1.2. 2012/13 —~ R655 672 038
18.1.3. 2013/14 — R591 900 000.

18.2. This infrastructure budget of the Department had to provide for new
school construction and the maintenance and upkeep of existing
school buildings. An average of approximately 40% of the
Department’s total infrastructure budget had been dedicated to the
provisioning of new schools in newly developed areas and areas with

backiogs in accommodation.?*

18.3. On the basis of current budget allocations and conventional

construction methods, it would have taken approximately 20 years to

#2 Answering Affidavit vol 2 p 296 para 14.2,
2 Answering Affidavit vol 2 p 297 para 15.3.
2* Answering Affidavit vol 2 p 297 para 15.1.



eradicate the current backlog in school accommodation on the basis of

formal school construction.

18.4. The Department however has shifted towards the construction of
schools and classrooms by using alternative construction materials in

order to provide new school infrastructure at a much more rapid pace.

18.5. In the period in which it attempts to eradicate the classroom backiog,
the Department has had to find alternative means of providing
schooling for the burgeoning learner population of Gauteng. One of
the measures has been the use of mobile school units which are either

attached to existing schools or operate as stand-alone schools.

18.5.1. In 2009 206 ordinary units and 24 toilet blocks were provided
to schools. In addition 250 mobile Grade R units were
established, 1 mobile school was created. Alongside these
innovative infrastructural developments, 10 new conventional

brick and mortar schools were established 28

18.5.2. In 2010, 1447 ordinary class units, 300 toilet biocks, 75 Grade
R units were provided and 23 new mobile schools were
approved. Alongside these developments, 9 additional new

brick and mortar schools were established.’

19. However, the extent of the school infrastructure backlog is such that innovative

infrastructure development programmes cannot, on their own, enable the

2 Answering Affidavit vol 2 p 297 para 15.2.
*® Answering Affidavit vol 2 p 298 para 16.1.
a7 Answering Affidavit vol 2 p 298 para 16.2.



Department to discharge its constitutional obligations in respect of pubiic
schooling. In addition, the Department must ensure that the existing pubiic
school infrastructure in the province is utilised as efficiently as possible in
relation to the schooling needs of the learners of the province. In particular, the
Department cannot allow a situation where some public schools operate at
levels considerably below the capacity that their infrastructure should support,
while other public schools are overcrowded and some learners are unable to

find places within the public schooling system.

STATUTORY FRAMEWORK

The Constitution

20.

21

Section 29 of the Constitution entrenches the right to education and provides in

relevant part that:

“1) Everyone has the right—
(a) to a basic education, including adult basic education; and

(b) to further education, which the state, through  reasonable
measures, must make progressively available and accessible.

(2) Everyone has the right to receive education in the official
language or languages of their choice in public educational
institutions where that education is reasonably practicable. In
order to ensure the effective access to, and implementation of,
this right, the state must consider all reasonable educational
alternatives, including single medium institutions, taking into
account—

(a) equity;
(b) practicability, and
(c) the need to redress the results of past racially
discriminatory laws and practices
While the socio-economic rights contained in sections 26 and 27 of the

Constitution are “progressively realized” and “subject to the state's available



resources”, the right to a basic education is framed in absolute terms. The

Department has a .duty to act immediately in order to give full effect to the right.

In this regard, the Constitutional Court has stated:

“Unlike some of the other socio-economic rights, this right [to basic
education] is immediately realisable. There is no internal limitation
requiring that the right be ‘progressively realized” within ‘available
resources” subject to “reasonable legislative measures”. The right to a
basic education in section 29(1)(a) may be limited only in terms of a
law of general application which is ‘reasonable and justifiable in an
open and democratic society based on human dignity, equality and
freedom”. This right is therefore distinct from the right to “further
education” provided for in section 29(1)(b). The state is, in terms of
that right, obliged, through reasonable measures, to make further
education “progressively availtable and accessible”. "%

22. In terms of section 39(2) of the Constitution, all legislation dealing with
education should be interpreted in a manner which ié informed by section 29(2)
of the Constitution” and other relevant fundamental rights and founding
constitutional wvalues including, section 1(a) of the Constitution which
entrenches respect for human dignity and the achievement of equality and
freedom and section 9 which entitles everyone to substantive equality and

prohibits direct or indirect unfair discrimination.*
The Schools Act

23. Subsections (5) to (9) of section 5 of the Schools Act state the following:

“(5) Subject to this Act and any applicable provincial law, the
admission policy of a public school is determined by the governing
body of such school.

% Governing Body of the Juma Musjid Primary School and another v Ahmed Asruff Essay NO
and others (Centre for Child Law and ancther, amici curiae) 2011 (8) BCLR 761 (CC) at para
37.

* Head of Dept, Mpumalanga Dept of Education v Hogrskool Ermelo 2010 (2) SA 415 (CC) at
para47.

¥ Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Another 2009 (1) SA 337 (CC) at para 46.



24.

(6) In determining the placement of a learner with special education
needs, the Head of Department and principal must take into
account the rights and wishes of the parents of such learner.

(7) An application for the admission of a learner to a public school
must be made to the education department in a manner
determined by the Head of Department.

(8) If an application in terms of subsection (7) is refused, the Head of
Department must inform the parent in writing of such refusal and
the reason therefor.

(3) Any learner or parent of a learner who has been refused admission
to a public school may appeal against the decision to the Member
of the Executive Council.”

Section 5(5) of the Schools Act creates the starting point that admission policy

at any particular public school is determined, not by the Department, but by the

governing body of that public school. However, the power vested in governing

bodies by section 5(5) shoulid not be overstated.

24.1.

First, it is a power only to make poilicy for admissions to a public
school. It is not a power to administer admissions, nor is it a power to

make law. Thus:

24.1.1. While the governing body makes admissions policy, it does
not administer admissions to public schools. The individual
decisions which determine whether a particular learner is
granted or denied admission to the school, are taken not by
the governing body but by the Department. That much is
implicit in sub-sections (6) to (9) of section 5 and was explicit

in Regulation 2(1) of the 2001 Regulations.*'

24.1.2. Moreover, when the Department decides whether or not to
admit a learner to a public school, it may not rigidly apply the

admissions policy of the school. The school admissions

" Regulation 2(1) is discussed in para 31.1 below.



25.

26.

24.2.

policy, like any other policy, is not law. It guides decision

making but cannot bind it inflexibly.*

Second, the power vested In governing bodies by section 5(5). on its
own terms, is vested only “subject to” other provisions 6f the Schools
Act and “any applicable provincial law”. Thus, any provisions of the
Schools Act or an applicable provincial law which vest powers in the
Department over matters that might otherwise fall within the ambit of

admission policy will override section 5(5).

The first provision to which the section 5(5) governing body power is subject is

section 3 of the Schools Act. Subsections (1) and (2) of the section 3 deal with

compulsory school education. Subsections (3) and (4) then state:

“(3) Every Member of the Executive Council must ensure that there are

enough school places so that every child who lives in his or her
province can attend school as required by subsections (1) and (2).

(4) If a Member of the Executive Council cannot comply with subsection

(3) because of a lack of capacity existing at the date of
commencement of the Act, he or she must take steps to remedy such
lack of capacity as soon as possible and must make an annual report
to the Minister on the progress achieved in doing so.”

When subsection (4) speaks of a “lack of capacity existing at the date of

commencement of the Act” it contemplates an objective lack of capacity

unaffected by any admissions policies created by governing bodies because

the section 5(5) admission policy power only came into existence with the

promulgation of the Schools Act. It follows that

26.1.

when subsection (3) speaks of an obligation on the MEC to ensure

that there are enough school places in the province so that every child

2 MEC for Agriculture, Conservation, Environment & Land Affairs v Sasol Oil (Pty) Ltd 2006
(5) SA 483 (SCA) at para 19.



27.

28.

26.2.

subject to compulsory education is able to attend school, it
contemplates an objective determination of the number of school
places available, and not one artificially constrained by admission
policies of governing bodies which purport to limit intake below

capacity in order to protect privilege within the education system, and

the MEC'’s duty in subsection (3) overrides any
power of a governing body to reduce the “capacity” of its school by

means of an admissions policy.?

Such an interpretation of the interrelationship between section 3(3) and (4) with

section 5(5) of the Schools Act is compelled by section 39(2) of the

Constitution.** The alternative interpretation advanced by the applicants is one

which subverts the fundamental rights to education and equality by

27.1.

27.2.

27.3.

preventing the public educational resources of the province from being
used in an efficient manner having regard to the schooling needs of

the learners of the province,

creating the risk of a class of school age children being denied access

to public education, and

allowing privileged governing bodies in historically white areas to
entrench the racially discriminatory privileges bequeathed by

apartheid.

Paradoxically, the alternative interpretation is also subversive of legitimate

governing body autonomy because it would leave the Department with no

* See Judgment vol 4 p 685 para 64 — p 687 para 66.
* See Judgment vol 4 p 688 para 68 — p 691 para 75.



29.

remedy under the Schools Act to address systemic capacity problems of the
sort illustrated by the present case, other than the drastic remedy under section
22(1) of the Schools Act™ of withdrawing entirely the admission policy function
from governing bodies. Thus, instead of merely assessing whether a school
objectively has capacity to admit a learner applying to that school and, as yet
unplaced elsewhere in the public schooling system, and leaving the rest of the
admissions policy of the school intact, the Department would have to withdraw
the admission function entirely in order {o be able to regulate systemic capacity

issues.

Section 5(9) of the Schools Act is also relevant to this dispute. Section 5(9)
provides learners who have been denied admission to a public school with an
appeal to the MEC. This is a safety valve that allows the MEC not only to
overturn bad admission decisions taken at school level, but also to moderate

admission refusals having regard to issues of overall systemic capacity.

The Admission Regulations

30.

The admissions policy power in section 5(5) is subject to “any applicable
provincial law”. Thus it is also subject to the Admission Regulations and, in

particular,

30.1. Regulation 2(1):

“Subject to the provisions of these regulations, the Head of
Department is responsible for the administration of the
admission of learners to a school.”

% Head of Dept, Mpumalanga Dept of Education v Hoérskool Ermelo 2010 (2) SA 415 (CC) at
para 64.



30.2. Regulation 13:

‘(1) If a principal, acting on behalf of the Head of Department,
refuses to admit a learner to a school, he or she must provide -

(a) reasons in writing for his or her decision to the Head of
Department and the parent and the Head of Department
must either confirm or set aside the decision made by
the Principal;, and

(b) a copy of these regulations to the parent and the
address of the Member of the Executive Council
(MEC).”

30.3. Regulation 14:

‘(1) A parent or learner who is dissatisfied with the decision

referred to in regulation 13(1) may appeal in writing to the

Member of the Executive Council (MEC) against the decision

of the Head of Department within 15 days after receipt of the

notification of the refusal of admission.

(2) The appellant must furnish the MEC with all relevant
information pertaining to the appeal.

(3) The MEC, must, within 15 days of receiving an appeal
referred to subregulation (1), consider that appeal and must

confirm, or set aside the relevant decision and forthwith notify
the principal and the parents of his or her decision.”

31. For the purposes of the moot issue on which the appellants seek the opinion of
this Court, the two most important provisions of the 2001 Regulations were

Regulations 2(1) and 13(1).

31.1. In terms of Regulation 2(1) the adminisiration of the admissions
process is*® the responsibility of the Head of Department. For reasons
of administrative convenience, the Head of Depariment generally
delegates the school based stage of this process to the school
principal who, performs that function as an official and employee of the

Department. However, the ultimate responsibility remains that of the

% Regulation 2(1) has not been amended by the 2012 Regutations.



Head of Department and he or she is neither obliged to delegate the
function to the school principal nor to keep in place any such

delegations that have previously been made.

31.2.  In terms of Regulation 13(1)(@), any decision by a principal to refuse
admission to a learner was®’ provisional and subject to confirmation or
reversal by the Head of Department. This provision supplemented
section 5(9) of the Schools Act by requiring the Head of Department to
consider whether to confirm or to set aside a refusal of admission
before there was any need for the MEC to consider an appeal against
a refusal of admission. As pointed out in the judgment of ;the High
Court,*® the Regulation 13(1)(a) power created a statutory safeguard

which the Head of Department couid use

31.2.1. to correct errors made by his/her delegated officials in

administering the admissions process,

31.2.2. to remedy admission decisions which were taken in
circumstances caiculated to create a reasonable
apprehension that the learners who had been refused

admission were not been treated fairly, and

31.2.3. to address systemic imbalances in the admission of learners
to public schools and thereby to ensure that unplaced
learners were accommodated within the schools best placed

to admit them.

" Regulation 13(1) has no direct equivalent in the 2012 Regulations. The function it served is
now served by Regulations 5(7)(c) and Regulation 16.

8 Judgment vol 4 p 677 para 49.



THE DECISIONS TO ADMIT THE LEARNER

Introduction

32.

33.

At the outset, it is necessary to identify the legal basis of the decision of the
Head of Department to overturn the principal's decision to refuse the learner
admission to Rivonia Primary. The decision was a decision taken by the Head
of Department in terms of Regulation 13(1)(a).*® As has been set out above,
the scheme of the 2001 Regulations relating to decisions to refuse admission

to a public schoo! was the following:

32.1. If the principal refused an application for a learner's admission, he or
she had to provide both the parent of that learner and the Head of

Department with written reasons for the refusal (Regulation 13(1)(a)).

32.2. The Head of Depariment then considered the reasons for the refusal

and either confirmed or set aside the decision (Regulation 13(1)(a)).

32.3. If the Head of Department confirmed the refusal, the parent had a right

of appeal to the MEC (Regulation 14(1)).

The structure of Regulation 13 was that reasons for the refusal were to be
submitted by the principal to the parent and the Head of Department. The
Head of Department then assessed the decision against the reasons provided
before confirming or setting aside the decision. Because the learner’s

application and the reasons of the principal were before the Head of

% As pointed out by the High Court (Judgment vol 4 p 691 para 76), the power conferred by
section 13(1)(a) authorised the Head of Department to overturn a decision refusing a learner
admission to a public school. Accordingly there was no question of the Department's having
acted without any lawful authority and Minister of Education, Western Cape and Others v
Governing Body Mikro Primary School and Another 2006 (1) SA 1 (SCA) and Queensfown
Girls High School v MEC, Department of Education, Eastern Cape and Others 2009 (5) SA
183 (Ck) were distinguishible.



34.

Department, there was no need for the Head of Department to afford any

further hearing to the learner or the school and the 2001 Regulations did not

provide for any such further hearing.

Nor would it have been feasible to have required any further hearing at the
Regulation 13 stage. In the scheme of the 2001 Regulations, Regulation
13(1)(a) operated automatically in respect of every learner who was refused
admission to any Gauteng public school in the admissions process. So the
Head of Department (and his/her delegated officials) would have had to take
literally thousands of decisions in terms of Regulation 13(1) within a short
period of time between the end of the school based admissions process and
the start of the next school year. It would have been wholly impractical to have
afforded the learner and the school a dedicated hearing in each of these
thousands of cases. Any requirements of procedural fairness were satisfied by
providing for the Head of Department to have regard to the parents’ application

and the reasons furnished by the principal for the refusal.

The Substantive Correctness of the Decision of Head of Department to

Overturn the Refusal of Admission

35.

36.

With regard to the admission application of the learner relevant to this case, the
only reason offered by the principal for refusing admission was the contention

that the school had reached its capacity.*’

Due to administrative errors, the refusal of the learner’s application only served

before the Head of Department in late January 2011 after the MEC declined to

4 Annexure "FA21” vol 1 page 161.



consider an appeal by her parents because the Head of Department had not

yet reviewed the matter in terms of Regulation 13(1)(a).*'
37. By that stage,
37.1. the 10" day statistics for 2011 were already available **

37.2.  the learner’s case was the only outstanding case relating to Rivonia

Primary and all other learners originally ahead of her on the waiting list

had accepted places at other public schools,*

37.3. the 10" day statistics showed that Rivonia Primary had 5 Grade 1

classes and 124 Grade 1 learners

374. so the Head of Department conciuded on 2 February 2011, correctly,
that Rivonia Primary had capacity to accommodate a single extra
learner and that the only basis for their refusal of the learner’s

admission application was no longer valid, if indeed, it had ever been

valid.

38. That the Head of Department’'s decision was correct, cannot be disputed. |t
would have been untenable for the Rivonia Grade 1 year to be treated as

having reached its capacity when its learner: class ratio
38.1.  was considerably lower than that of any other class in the school,

38.2. was the second lowest ratio for grade 1 in any public school in the

Johannesburg East District, and

# Answering affidavit vol 2 p 331 para 98.7. Affidavit of Vaughn Holmes, vol 2 pp 393-4
paras 3 fc 9.

2 Answering affidavit vol 2 p 332 para 98.7. Affidavit of Vaughn Holmes, vol 2 p 394 para 9.

* Affidavit of Vaughn Holmes, vol 2 p 394 para 9. Supplementary Affidavit of Vaughn Holmes
vol 3 pp 625-6 paras 6-14 and Annexure "VH1" vol 3 p 628.

* Answering affidavit vol 2 p 332 para 98.8.



38.3. was the lowest ratio for grade 1 at any‘public school in Rivonia

Primary’s cluster within the Johannesburg East District.*

39. Even within the terms of the document relied upon by the applicants as the
Rivonia Primary admission policy, there was capacity to accommodate the
learner within the 840 total enrolment capacity and the 30 learner per class
capacity.”® In order to avoid this self-evident conclusion, the appellants were

forced to resort to an exercise in obfuscation:

39.1.  they pointed out that there were 5 classes each in Grades 1 and 2 and
4 each in the remaining Grades 3 to 7, giving a total of 30

classrooms,*’

39.2. they accepted that each of these 30 classrooms could accommodate

30 desks. *®

39.3. through an arithmetical process known only to themselves, they

multiplied 30 by 30 and reached an answer of 840 as the total capacity

of the school as opposed to 900. “

39.4. they then contended that they could not increase the capacity of the
Grade 1 and 2 classrooms because the Grade 1 and 2 learners would,

in later years, have to be accommodated in the classrooms in the later

grades,” but they never explained

*5 Answering Affidavit vol 2 p 314 para 44.

*6 Annexure “FA2” vol 1 p 77 clause 11.1 and clause 11.1.10.
*" Replying Affidavit vol 3 p 437 paras 34.1.1 and 34.1.2.

8 Replying Affidavit vol 3 p 437 para 34.1.3.

9 Replying Affidavit vol 3 p 437 para 34.1.3.

0 Replying Affidavit vol 3 p 437 para 34.1.4.



40.

39.4.3.

39.4.4.

why they spoke of an increase of capacity when the Grade 1
classrooms were, at the'time, occupied at a level almost 20%

below their stated capacity of 30 learners per classroom;

why if this barrier to increasing the capacity was to be taken
seriously, they managed to accommodate 128 learners
(including two voluntarily accepted new admissions) within
the capacity of their Grade 2 classrooms,”! but were unable at
the time that they taunched this application to accommodate

122 learners within the capacity of their Grade 1 classrooms;

why if the concern was how to house the current Grade 1 and
2 learners when they reached Grade 3, the “extra” classroom
they currently occupied could not continue to be used by

them as opposed to the next year’s intake of Grade 1s; or

why, if they were so concerned about the prospect of having
to house 122 learners in 4 Grade 3 classrooms in 2013, they
were happy to admit one new Grade 3 learner and 2 new
Grade 2 learners in 2011 so that they would have to house
124 Grade 3 learners in 2011°% and 128 Grade 3 learners in

2012:%

it foliows that the Head of Department properly exercised his discretion in
terms of Regulation 13(1)(a) in deciding on 2 February 2011 to overturn the
principal’s refusal of the learner’s application for admission and the appellants’

substantive challenge to this decision was unfounded

' Answering Affidavit vol 2 p 314 para 43.7.1.
52 Answering Affidavit vol 2 p 314 para 43.7.2.
>3 Answering Affidavit vol 2 p 314 para 43.7.1.



The Procedural Fairness Complaint

41. The procedural fairr_wess complaint of the applicants was equally unfounded.
We have addressed the structure of Regulation 13(1)(a). In terms of the
Regulation there was no need fo’r the Head of Department to consult the
principal or the school prior to taking his decision because the reasons for their

refusal of the learner’s admission had to be conveyed to him administra‘tive!y‘

In any event

41.1.  the principal had furnished the reason for the learner's unsuccessful

application in her letter of 5 November:®

41.2. quite apart from the principal's e-mail, the Department and fits
representatives consulted with Rivonia Primary on 4 different

occasions before the Head of Department took his decision,

41.2.1. On 17 September 2010, Mr du Plessis met with the principal

and the parents of the learner:*®

41.2.2. On 23 September 2010, Ms Marolen, Ms Thomas and Mr
Petlele met with the principal to discuss their concerns with

the treatment of the Cele application;*®

41.2.3. On 5 October 2010, Ms Marolen and Ms Madonsela attended
at the school and discussed the matter again with the

principal who was not able to meet in person:®’

* Annexure “FA21” vol 1 p 161.

*° Founding Affidavit vol 1 p 42 para 50.
% Marolen Affidavit vo! 2 p 369 para 9.
5" Marolen Affidavit vol 2 p 371 para 20.



42.

41.2.4. On 30 November 2010, Mr Mabena attended a meeting at the

school with Mr du Plessis, the principal and Mr Rooyakkers

from the school governing body.>®

The Department was accordingly well aware of the school’s attitude in relation
to the application for the learner’s admission and there was no -violation of
procedural fairness in the Head of Department’s decision of 2 February 2011 to

set aside the decision to refuse the learner admission to the school.

The Decision to Direct that the Learner be Admitted to the School

43. As has been set out above, the Head of Department acted lawfully in deciding
to overturn the principal’s refusal of the learner's application for admission.
Once the learner’'s application had been accepted by the Head of Department,
she had to be admitted to the school. The principal is an employee of the
Department and its agent at the school. [t follows that there can be no valid
compiaint about the Head of Department’s direction to the principal to admit the
learner.

CONCLUSION

44, Forthe reasons set out above,

44 1.  this appeal is moot, and

44 2. in any event, the appeliants have failed to make out any case for the
declaratory relief that they now seek in relation to the issues that have

become moot.

*® Founding Affidavit vol 1 p 49 para 68.



45, The Department accordingly asks for this application to struck from the roll.

alternatively to be dismissed.

M CHASKALSON SC

N MJi
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