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I, the undersigned
CARINADU TOIT

affirm as follows:
1.

I am an adult woman, employed as an attorney at the Centre for Child Law
(hereafter 'CCL'), University of Pretoria.

2.

The facts contained herein are to the best of my knowledge true and correct
and, unless otherwise stated or indicated by the context, are within rny
personal knowledge.

3.

I am duly authorised to depose to this affidavit on behalf of CCL.

THE BACKGROUND TO THE CCL's APPOINTMENT

4.

On 2 December 2011 the Applicants launched an urgent application for the
eviction of the Second and Third Respondents from the property known as
Grootkraal. The Third Respondent is a school currently operating on
Grootkraal as Grootkraal UCC Primary School (hereafter "the School"). The
First Respondent indicated that it would abide by the decision of the court in
respect of the eviction whilst the Second and Third Respondents opposed the
application. The facts of the matter are set out more fully in the affidavits of the
parties.

5.

On 30 March 2012 I received a call from Judge Baartman who presided over
the hearing of the main matter. Judge Baartman indicated that she was
concerned about the legal interests of the children and requested that the CCL
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6.

Judge Baartman indicated that the purpose of the appointment was to
safeguard the children's interests and to provide the court with information
relating to the circumstances of the children, including what impact the eviction
of the school would have on the children. These concerns specifically related
to matters that were placed in dispute by the parties.

7.

On 20 September 2012 the CCL was joined as a party to the proceedings

8.

On the same day, the Fourth to Seventh Respondents were joined as parties
for their interests in the property currently occupied by the School. The Fourth
to Seventh Respondents claim that the Fourth Respondent is the de facto
holder of rights in the property and the buildings on the property and exercises
occupational rights in the property. They further claim that they have exercised
occupational rights undisturbed for over 130 years.

LATE FILING OF THIS REPORT

9.

At the outset I apologise to the court for the late filing of this affidavit. The order
dated 20 September 2012 joining the CCL as a party also included an order to
file an affidavit setting out the children's circumstances within 30 days. For
several reasons this was not possible.

10.

On 4 July 2012 I directed a letter to the State Attorney seeking specific
information from the WCDE, the First Respondent. This letter remained
unanswered as did all messages to the State Attorneys offices. It seems that
this was due to the fact the Mr Z Karjiker, who had been dealing with the file,
had left the employ of the State Attorney and my letters and messages had
gone amiss in the process. The letter is attached hereto as annexure
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11.

I made contact with Ms G Behardien, who took over the file from Mr Karjiker,
on 6 August 2012 and informed her of my request for further information.
Despite this conversation I had to address a further letter on 3 September
2012 requesting a response on an urgent basis. The letter is attached hereto
as annexure COT 2. The First Respondent's response to my enquiries
reached me on 7 September 2012. The letter is attached hereto as annexure
COT 3. The content of these letters are discussed below.

12.

On 17 September 2012 I had a further telephone conversation with Ms
Behardien during which she informed me that the Applicants had made a
tender to settle the matter and to conclude a lease agreement with the First
Respondent. In light of this information we considered it premature to file a
report but to wait until there was more certainty regarding the lease agreement.

13.

On 12 November 2012 I addressed a further letter to Ms Behardien indicating
that I wished to finalise the report but I required further information from her
client. I also requested that she indicate whether a lease agreement had been
concluded for 2013. This letter is attached as annexure COT 4. I received no
response to this letter.

14.

During January 2013 and again on 8 March 2013 Ms Behardien indicated
telephonically that her clients were still considering the lease agreement and
had not given instructions on the conclusion of an agreement.

15.

It seemed at this point that the litigation had stalled. The information obtained
regarding the children during April and June 2012 was now outdated. In light of
the fact that there was no threat to the children's access to education at the
time and that there was an attempt to settle the matter, we propose$th: l]r-

parties in a letter dated 11 March 2013 that CCL would not file a report
pending negotiation of a lease agreement. In the event that the litigation would
proceed, the CCL would be notified and given 30 days to file a report with
current information. The letter is attached as annexure COT 5.
16.

We did not receive a response to this letter from any of the parties but the
Applicant's erstwhile attorney, Mr C Nimb,

indicated in a telephone

conversation on 3 April 2013 that his clients would not be proceeding with the
eviction application at that time but was seeking to conclude a lease
agreement with the First Respondent. He also indicated that he agreed to the
proposal in the letter regarding the late filing of the report by CCL.
17.

I am informed that there was an attempt at negotiating a lease agreement on
22 August 2013. I was not present at the meeting and I am not aware of the
outcome of the meeting.

18.

I was contacted by the legal representatives for the Second to Seventh
Respondents on 23 August 2013. I was also contacted by Mr Lodewyk de
Klerk who is the farm manager at Grootkraal and seems to be acting on behalf
of the land owner. It was clear from these communications that the meeting
was unsuccessful and that the matter had become extremely acrimonious. We
therefore concluded that this report should be filed as soon as possible.

19.

I submit that there has been no prejudice suffered by any of the parties in the
late filing of this report and humbly request that the court condone the late filing
thereof.

5

SCOPE AND LIMITATION OF THE INVESTIGATION

20.

Certain facts regarding the children's circumstances were in dispute when the
matter was before Judge Baartman. The disputed facts provide the framework
for the subsequent investigation. The facts in dispute can be summarised as
follows:
20.1

The number of children currently attending the School, in particular, the
number of local children as opposed to children who do not live in the
immediate vicinity of the school and are bussed to the school;

20.2

The potential hardship the children will suffer should their school
"relocate" to Voorbedag Primary School;

20.3

The physical suitability of the school, including class sizes, available
ablution facilities and playgrounds;

20.4

The physical suitability of the premises at Voorbedag Primary School,
including class sizes, available ablution facilities and playgrounds;

20.5

The manner in which the children are transported from their homes or
from the side of the road to school; and

20.6

The outcome that would best serve the children's best interests and
safeguard their right to education.

21.

In the course of my interviews several allegations were raised against the
principle of the school, Mr Metembo. The accusations ranged from financial
mismanagement and self-enrichment to mental instability.
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22.

I did investigate some of the allegations if they pertained directly to the children
and these will be highlighted below. However, the bulk of the allegations are in
my opinion baseless, worryingly close to defamation of Mr Metembo's
character and a serious invasion of his privacy. I mention these allegations
here to ensure the Applicants note that I did consider their complaints but
rejected them as unfounded, irrelevant or outside of the scope of my
investigation.

23.

Allegations of mismanagement of school funds must be investigated by the
First to Fourth Respondents and are outside the scope of this investigation.

24.

A significant development was the joinder of the Community of Grootkraal, the
Fourth to Seventh Respondents, as parties to the proceedings.

PROCESS FOLLOWED

25.

I first conducted interviews with all the parties to the proceedings during April
2012. The interviews were mostly with the parties' legal representatives and
occurred in the following order:
25.1

On 10 April 2012 I had a meeting with counsel, Mr Ewald De VilliersJansen and the state attorney, Mr Z Karjiker acting for the First
Respondent. Two employees of the First Respondent were present but
questions were answered by counsel;

25.2

On 12 April 2012 I met with counsel, Mushaida Adikhari, and the
attorney acting on behalf of the School and School Governing Body, Mr
Jerald Andrews;
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25.3

I also met with Dmitri Holtzman from the Equal Education Law Centre
on 12 April 2012;

25.4

On 13 April 2012 I met with the Applicants, Mr Kobus Botha, his son
Jean Botha, the farm manager Mr Lodewyk de Klerk and their attorney,
Mr Christo Nimb;

25.5

I visited the School on 17 and 18 April2012, 11 and 12 June 2012 and
again on 7 and 8 May 2013 and spoke with the principal, the children,
teachers and parents of children at the school; and

25.6

I also visited Voorbedag Primary School on 18 April and 12 June 2012
and spoke with the principal, Mrs C Jansen.

26.

I have read all the papers and arguments filed in the eviction application under
case number 24611/2011 as well as the interdict application that preceded the
eviction application under case number 12999/2011.

THE

CIRCUMSTANCES

OF

THE

CHILDREN

CURRENTLY

ATTENDING

GROOTKRAAL UCC PRIMARY SCHOOL
Number of learners and where they are from

27.

There are four schools outside Oudtshoorn that service the area along the
R328. They are De Jager VGK Primary School ("De Jager"), Rhodewal UCC
Primary School ("Rhodewal"), Grootkraal UCC Primary School ("Grootkraal")
and Voorbedag Primary School ("Voorbedag"). All of these schools, except
Voorbedag, are public schools on private property more commonly known as
farm schools. During 2012 Rhodewal was one of 27 schools the MEC for
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Education, Western Cape, declared would be closed at the end of 2012. This
decision was subsequently reversed by the First Respondent but it did cause
insecurity regarding the school's continued existence. The learners at all four
schools are predominantly coloured children of farm workers and parents who
work at the various tourist attractions along this road.
28.

There are currently 167 children in Grootkraal. I attach the class lists for 2013
as annexure COT 6. They come from the immediate area as well as from
Bergoord,

Schoemanshoek,

De

Kombuys,

De

Fontuyn,

Wilgewandel,

Matjiesrivier, Voorbedag, De Hoek and Oudtshoorn. These are all areas
surrounding Grootkraal, mostly on the way from Oudtshoorn to Grootkraal on
the R328.
28.1

There are four children from Bergoord which is approximately 11 km
from the School and 27 km from Oudtshoorn. Three children live quite
close to the road and walk a short distance to meet the principal at the
road. Soraya Stanley is in grade 7 and lives with her mother,
Charmaine Stanley, and siblings at the end of the road that starts at the
R328 and goes into the mountains to the Rust-en-Vrede waterfall.
Soraya gets up at 5 am in the morning and travels approximately 3.5
km from her house to the road to meet the principal for transport to the
school. Soraya travels down from where their house is in the mountain
by sitting on the handle bars of a bicycle her mother is riding. The
bicycle recently broke and Soraya temporarily went to stay with her
grandmother in Oudtshoorn. She was able to do this because there is
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transport available from Oudtshoorn to the School. Once the bicycle or
the family car is fixed she will move back home.
28.2

There are 8 children who attend the school from Schoemanshoek.
Schoemanshoek is about 15 km from Oudtshoorn. The closest schools
to Schoemanshoek are Rhodewal Primary School or De Jager Primary
School. However, the parents indicated that it was their choice to send
their children to Grootkraal UCC Primary.

28.3

De Fontuyn is on the western side of Grootkraal further along the R328.
There are only two children who attend Grootkraal from this farm but
they have the most difficulty in reaching the road to make use of the
transport. Hendriena Ewerts (grade 7) and her cousin, Celdine Hufke
(grade 2), take an extremely difficult farm road up into the mountains
for approximately 3.5km. It takes at least 30 minutes to an hour to walk
depending on the condition of the road. The road is challenging to
manage even with a 4x4 off-road vehicle. There are deep ditches that
are uneven and filled with water and ice when it is winter. The children
get up at around 5am to reach the road in time to catch the transport to
the school.

28.4

Approximately 33 children come from the farm De Kombuys. The
entrance to De Kombuys is quite close to Grootkraal but the children
live varying distances of 3 to 5 km from the entrance to the R328. The
school bought a small bus to pick up these children. The road has
many potholes, dips and curves and is too narrow for a regular school
bus.

28.5

There are between 8 to 20 children from Matjiesfontein and Voorbedag
in Grootkraal at any given time. The majority of these children are in
Grade 7. Voorbedag's curriculum only extends to Grade 6 and in order
to finish primary school the children have no choice but to attend
Grootkraal. One of the Grootkraal buses fetch these children every
morning and follow the route from Matjiesfontein through Voorbedag to
Grootkraal and pick up children at various stops on the way. Voorbedag
and Grootkraal are approximately 17 km apart. Grootkraal is the closest
school providing grade 7. According to Mr Metembo the numbers vary
so much because it is significantly more difficult to retain grade 7
learners in school, especially when they are 15 or 16 years old.

28.6

As of May 2013 there were 25 children in the school from Oudtshoorn.
There are various reasons why children from Oudtshoorn would travel
all the way to Grootkraal for their education. The reasons are discussed
below.

28.7

The rest of the learner component is made up of children that come
from the immediate area surrounding Grootkraal which include De
Hoek and Wilgewandel.

28.8

Common reasons expressed by the parents why they send their
children to Grootkraal:
28.8.1

In some cases the parents lost their employment in the
immediate vicinity of the School and they did not want to
interrupt the children's education;
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28.8.2

There is free transport on the R328 route from Oudtshoorn
to Grootkraal but there is no transport in the opposite
direction which means that parents living along the route
cannot make use of free transport to send their children to
Oudtshoorn instead of Grootkraal;

28.8.3

The parents generally regarded education in Outdshoorn as
more expensive than education at Grootkraal. The principal
and teachers at Grootkraal have a better understanding of
the parent's financial circumstances and the parents are
more comfortable dealing with Grootkraal;

28.8.4

Most of the parents were educated at Grootkraal and wanted
their children to be educated there as well; and

28.8.5

Uncertainty regarding Rhodewal's continued existence also
contributed to the decision to send the children to
Grootkraal.

28.9

I noted during my various visits that the numbers as set out above may
differ from one visit to another, although not significantly so. This is
because the parents' employment situation is not always secure and
they may move around. Mr Metembo and some of the parents indicated
that it is extremely difficult to retain some learners because their
parents are not involved and have an indifferent attitude towards
ensuring their children attend school every day. A child may attend for
a few months and then be absent until the next year. This often
happens when it is raining and very cold in the winter months.

Retention of learners is especially difficult in grade 7 when the children
become old enough to fall outside compulsory school attendance
legislation and can obtain employment as farm workers.
28.10 When the children complete grade 7, they move on to High School in
Oudtshoorn where they live with relatives or in the school hostel in
order to go to secondary school. Most of the children move on to
Bridgton Senior Secondary School or Auria! College.
Transport

29.

Until recently the school owned two buses. A Mercedes Benz Sprinter 416
2002 and a Leyland Ashok 2006. They have now bought a third bus, a
Mercedes Benz 515 2013.

30.

There were allegations against Mr Metembo that he runs the transport to and
from the school at a profit to himself. Any allegations of financial misconduct
should be investigated by the First Respondent and the school governing
body. The First Respondent and the school governing body are fully aware of
the transport arrangements at the school and the busses that belong to the
school. I can only assume that the fact that they have not investigated
impropriety in respect of the transport indicates that there is no need to
conduct such an investigation.

31.

I asked every parent I met whether they paid any fees for transport and
everyone said that they did not pay any transport fees. I also asked children in
every class whether they know anything about bus fees. They all denied that

they paid any bus fees and insisted that this was a service provided at no cost
to them.
32.

Mr Metembo stated that the transport was funded from school funds provided
by the First Respondent and money raised from school fundraisers. The
vehicles are inspected and subjected to road worthiness tests three times a
year by the Municipality and the First Respondent.

The Grootkraal school grounds

33.

When I arrived on my first visit to Grootkraal, on 17 April 2012, I immediately
noticed that the school had been fenced off extremely close to the school
buildings. The fence was so close to most of the buildings that there was
barely space for the children to move around the building. An adult could not
move around the back of a building where the fence was constructed. Around
the classrooms at the top end of the property the fence was constructed right
up against the wall of the building and not even the children could move
around it. The main entrance gate to the school was outside the fenced area
and there was only one remaining entrance to the school through a small gate.
The fence had also put the electricity supply box outside the school ground.
The school's two vegetable gardens were outside of the fence and the gardens
had been turned over. This was apparently done just before rny visit on 17
April2012.

34.

On my first visit to the school, the children were significantly traumatised and
upset by the construction of the fence around the school and I was asked in all
of the older classes whether something could be done about the fence. The
children felt a sense of ownership over the vegetable gardens and they

expressed anger and sadness because it was now clearly destroyed and
outside the fence.
35.

The school and school governing body brought a spoliation application in the
magistrate's court in Oudtshoorn and the fence was subsequently removed.
When I visited again in June 2012, the school was once again occupying the
same area as before the spoliation.

36.

I spent a significant amount of tirne at Grootkraal speaking with the children,
teachers and the principal. I had unimpeded access to all the classrooms, the
kitchen and the bathrooms. I attach a series of photographs for the court as
annexure COT 7, which show the classrooms and school grounds. I

respectfully request that none of the parties disseminate any photographs that
show the faces of the children. Should it prove necessary, I will bring an
application to prevent publication.
37.

At every visit the school grounds and classrooms were neat and tidy. I made
use of the same bathroom facilities the children and staff use and I cannot find
that there is anything concerning about the ablution facilities as contended in
the court papers. Nor did it seem to me that there was any difficulty in
accommodating all the children at Grootkraal.

38.

All the buildings are brick structures and although some buildings are quite old
they are well maintained and in a good condition, especially considering the
age of the old church building.

39.

There are six classrooms. Five are in the main building that used to be the
church and includes the computer room and an office for the principal. The;;·~

;f/15

an additional classroom in the building at the far end of the school grounds.
The classrooms for grades 4 to 7 have sufficient desks and chairs so that the
learners sit two at a desk. These classes are not overcrowded.
40.

The

classes

for

the

younger

children

are

unfortunately

somewhat

overcrowded. There are insufficient desks and chairs for all the learners and
the grade 1 children sit on the floor. This is also done for purposes of
separating grade 1 and the bridging grade 2A class. The other class combined
the grade 3 learners and the grade 28 learners that do not need a bridging
year.
41.

There are no sport facilities or grounds on the school grounds but there is a
field about a kilometre from the school where the children play soccer and
practice sport. There is a large paved assembly area in front of the school
building where the children play and assemble.

Interviews with the children

42.

I visited each class and spoke with the children explaining the case and my
appointment. There were no teachers present during my interviews with the
children. The principal would call the teacher out and they would move away
from the class room to allow me to talk to the children privately. The extent of
my conversations with the children and the explanations I provided differed
depending on the general age of the class I was addressing.

43.

Much of the information above regarding where they come from, why they
attend Grootkraal instead of one of the other schools and how long they travel
to school was obtained during discussions with the children. Due to the~~
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of litigation and the proceedings much of the detail was discussed mostly with
the children in grade 6 and 7.
44.

The majority of the children indicated that they get up at least at 6 am every
morning to get to school. Those that have to walk 3 to 5 km to where they meet
their transport get up at 5 am.

45.

The children described the difficulties in getting to school, including the
following:
45.1

During the winter it is extremely cold and the dirt road is often wet,
muddy and icy which makes it difficult to walk.

45.2

On some of the roads there are streams that overflow over the road
when there is heavy rain and it is extremely difficult to get across the
road on these occasions.

45.3

Some of the children indicated that they stay home when there is heavy
rain.

46.

I spoke to the older classes about the court case and the possibility of moving
to Voorbedag. I first asked the children what they thought about Voorbedag
and most of them answered that they don't know the people there but they
don't really have an opinion on it either way. When I asked whether they would
have any objection to moving the school to Voorbedag they became very
animated and asked why they had to move. Most children stated that their
parents and grandparents went to Grootkraal so why did they have to give up
their school.
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47.

Some of the children who live quite close to Grootkraal and walk to school
objected to the move because they would have to get up very early to meet the
transport to Voorbedag.

48.

The children who lived along the R328 on the way from Oudtshoorn to
Grootkraal objected because they already get up at 5 am and if they had to
travel a further 17 km they would have to get up earlier.

49.

When I visited in June 2013 and spoke to the children again it was clear that
they were uncertain about their future and where they would go to school.
Some of the boys stated that if the school moved they would not go back to
school because "it would not be worth it".

50.

The girls talked about the annual school fundraiser, the "debutante bal". The
girls make new dresses and they have dance and modelling show with the
boys. They thought this would probably not continue if they moved to
Voorbedag.

51.

I explained to the older children that the First Respondent had stated that it

was not merging Grootkraal and Voorbedag but simply moving the whole
school to Voorbedag. The children did not quite understand this and asked
whether that meant they would have different bells that ring at different times
for classes? And did it mean they were not allowed to play with the Voorbedag
children, were they going to be kept separate?
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Interviews with the principal and teachers

52.

There are six departmental positions for teachers at the school and the school
employs two additional teachers assistants funded by the school governing
body.

53.

There are two grade 2 classes. The first consists of children who are struggling
and not developmentally on target to proceed fully to grade 2. There is a
bridging year, grade 2A, to prepare these children and allow them to
successfully proceed to further grades. They will move on to grade 28 before
proceeding to grade 3. Grade 28 is made up of children who met the
benchmarks to move on to the standard grade 2 curriculum. The school
curriculum does not include grade R.

54.

55.

The class teacher for each grade is as follows:
54.1

Grade 1 and grade 2A- Ms PO Metembo;

54.2

Grade 28 and grade 3- Ms L van Hansen assisted by Ms D Arries;

54.3

Grade 4- Ms A Arries;

54.4

Grade 5 and 6- Mr G Julies; and

54.5

Grade 7- Mr 8J Carolus.

Grade 1 to 3 stay in their respective classrooms the whole day but from grade
4 the children start moving to different teachers for different subjects. The
principal is not the class teacher for a specific grade but teaches Mathematics
and Afrikaans.
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56.

I spoke with the teachers privately and the principal was not present during
these conversations. I assume this document will be widely circulated. I
therefore do not attribute specific comments to specific teachers herein as that
may place them in a difficult position vis-a-vis their colleagues.

57.

Generally, the teachers did not add any new information that is not already
contained in the papers before court. Most of the teachers drive to the school
from Oudtshoorn or make use of the transport to and from Oudtshoorn.

58.

The teachers spoke about the extreme poverty that is characteristic of the
majority of the children and the additional hardship it would cause should the
children have to attend school in Voorbedag or Oudtshoorn. They spoke about
specific children whose financial situation was particularly dire and who walk
the furthest to get to school.

59.

I discussed the various options regarding the school with the teachers and
surprisingly the majority of them felt that a new school ought to have been
built. They felt that Grootkraal is old and there is not sufficient space and
classrooms. Their ideal would have been if a new school could have been built
across the road from Grootkraal. If this was not possible then they felt it would
be in the best interests of the children to remain at the current school.

60.

Some of the teachers questioned the suitability of the mobile classrooms as a
permanent solution and wanted to know if the First Respondent intended to
provide permanent building at Voorbedag. The teachers felt that Grootkraal
was better for the children than moving to Voorbedag which is further away
and has fewer suitable buildings and facilities than Grootkraal.

61.

The teachers described how difficult it was to ensure that the children attend
school regularly because the parents were frequently not committed to ensure
the children come to school every day. They felt that the transport that had
been made available increased the attendance because it made it easier for
the children to reach the school.

62.

Only one teacher was of the opinion that the school should close. This teacher
also favoured the idea that there should be a new school closer to where the
children are from, i.e. the general vicinity of Grootkraal. In the alternative, the
teacher felt the school was overcrowded and they should move to different
premises.

Mr L J Metembo

63.

Mr Metembo has been the principal since 1994. When Mr Metembo first
arrived at the school, school attendance and retention of learners was very
low. He deliberately set out to increase school attendance and to find ways to
encourage the children to come to school and their parents to send them to
school. The school not only developed the transport system but also
developed events for the children such as the "debutante bal" which fosters a
sense of community and encourages the parents to make sure the children
attend school.

64.

According to Mr Metembo, the school is a central location for the community
where they can obtain assistance. They come to the school to make telephone
calls in emergencies and can approach the principal and teachers for
assistance.
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65.

Mr Metembo follows carefully which children are regularly absent and will visit
the parents at home to find out why the child is absent. He knows each child
and their circumstance down to the name of the next child in the family that
should start attending school. He also knows when a child stops coming to
school and he takes steps to find out why that is. Mr Metembo becomes visibly
disconsolate when talking about children that have not returned because they
found employment on one of the farms.

66.

Mr Metembo is personally deeply invested in the well-being of the children and
the community. His wife and son both work at the school. He is aware that he
is sometimes unpopular with the farm owners but he attributes that to the fact
that he will assist the farm workers in accessing services by the CCMA and the
labour department and he will allow farm workers to use the school telephone
and fax facilities for these purposes. He also advised some farm workers about
their rights in respect of the Extension of Security of Tenure Act 62 of 1997.

67.

The parents I interviewed spoke of Mr Metembo in extremely respectful terms.
They don't call him by his first name and some even refer to him as "die
Meester'' referring to the old Afrikaans for principal. The parents felt that he
significantly improved conditions at Grootkraal and it is due to his efforts that
the school is as successful as it is. Under his tenure the school gained a new
building, flush toilets and running water, and electricity.
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Interviews with parents

68.

I spoke to several people from the community as I met them while going
around the area but I had longer interviews with the following parents:

69.

68.1

Charmaine Stanley;

68.2

Jacobus Coiricius;

68.3

Katrien Ewerts; and

68.4

Katriena Tiemie.

I met with these parents in private and Mr Metembo was not present when I
spoke with the parents.

70.

Charmaine Stanley is the mother of Soraya who has to travel 3.5km from
Bergoord to meet the bus at the R328. She manages the entrance to the Rusten-Vrede waterfall and picnic site. There is a small, old Cape Dutch house
where her family lives. Charmaine attended school at Grootkraal as did her
husband and her own mother and grandmother.

71.

I asked Ms Stanley why her child was attending Grootkraal and not a school in

Oudtshoorn and she said it was because Grootkraal was their school. Their
family have always gone to Grootkraal. In addition, Soraya was in Grade 6 in
2012 and had gone to Grootkraal for her entire primary school education
before that. Ms Stanley did not want to disrupt her by making her go to a new
school. Soraya was only living in Oudtshoorn temporarily and would return as
soon as they had fixed the car and could drive her to the pick-up point on the
R328. Ms Stanley said that she did not like it that Soraya had to live in
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Oudtshoorn and that she missed her terribly at home but it was better for now
because it is the only way she can get to school. The road is exceptionally
impassable and rugged to walk.
72.

When Soraya did live at home, Ms Stanley would take Soraya to where the
road meets the R328 on her bicycle while Soraya sat on the handle bars or
they would take her with the family car. Soraya has to get up at 5am in the
morning to reach the R328 in time to meet the principal for transport to
Grootkraal.

73.

Ms Stanley was not aware that there was a proposal that the school should
move to Voorbedag. She was extremely shocked and upset by this. Ms
Stanley explained some of the history of Grootkraal when old Mrs van der
Veen had started the school and actually taught the children herself. The
school had always been there and she could not imagine what would happen if
it was not there anymore, it would probably break up the community.

74.

Ms Stanley asked me whether the First Respondent intended to build a new
school at Voorbedag. I could not answer the question but explained that they
had erected temporary class rooms and built additional toilets. Ms Stanley said
it would be better if they could build a new school that would be better for the
children rather than moving to a temporary school at Voorbedag. The new
school should be closer to the Oudtshoorn side of Grootkraal than further down
the R328 because this is where the majority of children are from.

75.

I asked Mrs Stanley whether she pays any additional fees for the transport and

she was quite confused by the question. She stated that she has never paid
any transport fees. From time to time the school has small

fundr~

~/24~

campaigns for things such as sport outings or the "debutante bal" but apart
from money for fund raising she does not pay school fees or transport fees. Ms
Stanley confirmed that the "debutante bal" was the highlight of the social
calendar for the community and that it made the children very excited.
76.

Mr Coiricius works as a farm worker on one of the farms at De Kombuys. He
had two children in Grootkraal in 2012 but one child was already in Grade 7.
Mr Coiricius also attended Grootkraal as a child. He is very aware of the
litigation and knows that the Applicants want to evict the school and the First
Respondent intends to move the school to Voorbedag. He is vehemently
against this move because the school belongs to the community. The
community have used Grootkraal as a school for generations.

77.

Mr Coiricius' children live at the end of the road that follows the farms around
De Kombuys. That is approximately 5 km from the R328. The small bus picks
them up every day to take them to school. He stated that the road is very
dangerous when there is heavy rainfall because there are streams they have
to cross where there are no railings on the bridge. The children are safer on
the bus than walking. Mr Coiricius asked whether the small bus would also pick
up the children if the school is moved to Voorbedag. I explained that according
to the court records the First Respondent would provide transport but the
nature of the transport is not clear. Mr Coiricius is worried that they would only
make available a school bus that would travel along the R328 but would not
enter the small roads. A big school bus would also not be able to drive on the
road at De Kombuys. He also worried that the children would have to get up
very early to go to Voorbedag.
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78.

I also asked Mr Coiricius about fees for the bus and he stated that he does not
pay any fees for the children using the transported provided through the school
buses.

79.

The most difficult visit was to Ms Katrien Ewerts. The road should be more
appropriately described as an extreme sport off-road trail than a road. At the
end of the road is a little old house in which Mrs Ewerts lives with her older
daughter, who also has her own child, and her youngest daughter, Hendriena.
Her brother lives at the same site and has a daughter Celdine Hufke who is in
Grade 28. Celdine and Hendriena walk to the R328 together to meet the
school bus.

80.

When I visited, Mr Ewerts was extremely ill and bed-ridden. He passed away
very soon after my visit. There was an understandably sad and oppressive
atmosphere in the house and it was clear that the family was having an
extremely difficult time both financially and emotionally. The Ewerts are
extremely poor and are largely dependent on grants such as the child support
grant.

81.

The family lives and works on the farm De Fontuyn. Ms Ewerts, her husband,
her brother and her daughter all went to Grootkraal. Ms Ewerts did not speak
freely about anything except Hendriena and seemed as if she will accept
whatever decision is made in respect of the school although she thinks moving
the school will be very hard on Hendriena. Ms Ewerts did explain that they very
often cannot afford air time for their cell phones and they go to the school
when there is an emergency so that they can use the school phone.
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82.

Ms Ewerts also confirmed that she has never paid any money towards
transport fees.

83.

Ms Katriena Tiemie lives in a house next to the R328 and one of the school
buses is kept on her property. She has only one child in Grootkraal. Ms Tiemie
and her own mother, who also lives with them, also went to Grootkraal as
children. Ms Tiemie repeated to a large extent what Ms Stanley said in respect
of the history of Grootkraal and the fact that it is very important for the
community as a place to meet and see each other. It brings the community
together. When something is wrong or someone is ill and needs assistance
they can run to the school.

84.

I also visited the home of Mr Bruintjies who has three children in Grootkraal. Mr
Metembo took me to their home because he wanted me to understand the
children's circumstances and what travelling to a new school would mean for
them. The Bruintjies family live in a one room shack on the outskirts of a farm.
They used to live in a farmworker's house on a different farm but it burned
down. Mr Bruintjies did not work for the farm owner anymore and the house
was not rebuilt. The farm owner demolished the only other available house on
the property. The family therefore relocated and constructed a shack on land
close to the school and the children walk to school. The family lives in the most
extreme poverty one finds in South Africa. Their current home is dependent on
the close proximity of the school where they can find assistance and where the
principal can exercise a measure of supervision over the children's
circumstances. The school has to put considerable effort into ensuring that the
children consistently attend school. My impression was that the family is barely

making ends meet and managing to keep the children in school. I fear that
moving the school to Voorbedag would place a burden on the parents to
ensure the children remain in school that is beyond their capabilities.
Conclusions

85.

The majority of the children attending Grootkraal live closer to Grootkraal than
any other school. Even if the children who live closer to a different school are
transferred there would still be approximately 100 enrolled at Grootkraal which
would justify its continued existence.

86.

Some of the children already travel significant distances to get to Grootkraal
and would have to get up much earlier if they have to go to Voorbedag. Some
would have to get up as early as 4:30 am.

87.

The school could certainly benefit from two more classrooms and new desks
and chairs. But the overcrowding is not excessive and does not seem to be
disruptive to the children's education. Every child was quietly working in their
workbook or listening to the teacher. Measured against the ideal of quintile 5
schools in more affluent areas, these conditions may fall short but it is certainly
not as inadequate as many poor schools in South Africa where children sit 4 or
more to a desk and have over 40 learners in a class.

88.

The transport is essential to ensure the children attend school. I am convinced
that without the transport as it is provided by the school, the number of children
attending Grootkraal would decline significantly. The obstacles they have to
overcome to get to school would overwhelm the children and the parents. The
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bus routes were specifically crafted with a view to increase school attendance
and to make it as easy as possible for the children to access transport.
89.

The retention of learner is already a matter of concern and it is a constant
struggle to ensure the children consistently attend school. The sense of
history, pride and community surrounding Grootkraal encourages parents to
invest in the school. Parents choose to send their children to Grootkraal
because it is where they are from. All of this encourages learner retention and
motivate parents to ensure their children attend school.

90.

The circumstances of the children and the difficulties they already face in
getting to Grootkraal leads me to believe that placing an even higher burden
on them to reach school will affect school attendance. The additional burden in
combination with the loss of Grootkraal as a community establishment, will
significantly affect the parents' and children's motivation to attend school.

VOORBEDAG PRIMARY SCHOOL

91.

I visited Voorbedag twice. The first time on 18 April 2012 and the second on 12
June 2012. On the first visit I spoke toMs Kok but she was hesitant to speak
with me because the principal had not given permission and the principal was
not present at school on 18 April 2012. I had a long meeting with the principal,
Ms C Jansen, and Ms Kok on 12 June 2012.

92.

Voorbedag Primary School is on a beautiful property between several farms. It
is a very small school with only two classrooms and computer room. There
were 67 children in Voorbedag when I visited the school.
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93.

The First Respondent erected six temporary mobile classrooms when the
Applicants first indicated that they would not be extending the lease agreement
in respect of Grootkraal. The mobile classrooms are now mostly unused as
there are not enough learners at Voorbedag to justify their use.

94.

From a purely physical perspective, there is no indication in the current
structure of Voorbedag that there will be two schools on the same property. All
the children and teachers would be using the same toilet facilities. Looking at
the property from the road, there is one brick building and six temporary
classrooms next to it on a very large property. The property is not, however,
large enough to develop sport and other recreational grounds. There are no
sport facilities or grounds at the moment and it is in this sense no different from
Grootkraal.

95.

There were two concerning features that emerged from my conversations with
Ms Jansen and Ms Kok:
95.1

Ms Jansen and Ms Kok were both in the dark as to the litigation and the
developments regarding Grootkraal and Voorbedag. They were
informed by the district supervisor, Mr Maarman, that Grootkraal would
be moved to Voorbedag but that is the full extent to which they were
included in the process. Neither the teachers nor the parents of children
at Voorbedag have been consulted or included in the process or kept in
the loop on developments. In addition, their knowledge of the
subsequent

litigation

is

based

on

gossip

which

has

led

to

misunderstandings regarding the depiction of Voorbedag in court
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proceedings and whether it has been made out to be an inferiors~
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They have taken grave offence because their school was being painted
in a negative light by the parents and teachers at Grootkraal. This in
turn has made them distinctly unenthusiastic about welcoming the
Grootkraal community at Voorbedag.
95.2

Ms Jansen and Ms Kok were completely unaware that the First
Respondent's position is that Grootkraal and Voorbedag would not
merge but would function as two separate schools on the same
property. Their first reaction was complete astonishment. When they
started discussing it they were clearly upset and confused by this
proposition. Both Ms Jansen and Ms Kok think that the idea of running
two schools on the same property is complete nonsense and
impossible to accomplish. They pointed out that there was one set of
toilet facilities and school buildings which would have to be shared.
How did the First Respondent propose setting up two schools? They
asked whether there was going to be different starting and finishing
times for each school? Were the children going to be separated? Does
this mean the children from Voorbedag and Matjiesfontein are kept
separate from the children from Grootkraal but then when they have to
go to grade 7 they suddenly have to go over to the other side? Was
there going to be one or two kitchens and would the children have their
meal at separate times?

96.

Ms Jansen stated that there were a lot of hurt feelings in the community of
Voorbedag and anger from the farmers that support Voorbedag because of the
allegations that Voorbedag is an inferior school. Ms Jansen explained that
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when Matjiesfontein was closed and merged with Voorbedag they held a braai
for the new parents and children and had welcoming party so that people can
get to know each other and form a new community. They had planned to do
the same for the parents and children from Grootkraal but the negative
statements regarding Voorbedag have made people upset and negative.
Conclusions

97.

It was striking that there was a great deal of animosity from both teachers
directed at Grootkraal which can largely be ascribed to the fact that they did
not have the correct information and that they have not been adequately kept
informed and made a part of the process.

98.

It seems that it has not occurred to the First Respondent that it is not only the
children of Grootkraal that will be affected by the move. The children, parents
and teachers of Voorbedag have a substantial interest in the final decision and
what will happen should Grootkraal move to Voorbedag. They are a much
smaller school and consequently a closer community. They have not been
included in the process or even given any information, yet their school is
central to the debate and will be significantly affected by Grootkraal moving to
their premises.

99.

The property is certainly large enough to accommodate a larger school but it is
currently no different from Grootkraal in respect of any other facilities. There is
only one brick building- which will be occupied by Voorbedag according to the
First Respondent's plan- and six mobile classrooms. In respect of the physical
aspects of Voorbedag, there will be no specific benefit to the children of
Grootkraal to move there compared to where they are now.
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100. There is no indication from the First Respondent whether they will be
developing Voorbedag to provide permanent buildings to replace the mobile
classrooms. This is discussed in more detail below. Any final decision to move
the children to Voorbedag would have to be informed by the First
Respondent's long term plan for Voorbedag in respect of permanent buildings
and modern facilities.

INTERVIEW WITH THE APPLICANTS

101. I met with Mr Kobus Botha, his son Jean Botha and the farm manager Mr
Lodewyk de Klerk on 12 April 2012. Their attorney, Christo Nimb, was present
at this meeting.
102. The meeting did not offer much more in respect of information other than what
is already contained in the court papers.
103. The trust intended from the outset that the school would not continue to
operate on the farm as this would interfere with their development plans for the
property. It was always their intention to wait for the lease agreement with the
First Respondent to come to an end after which the school would cease to
exist on the property. They did not intend to cause any harrn to the children or
disrupt their education and they felt they had acted correctly in notifying the
First Respondent of their intention and giving them time to make appropriate
arrangements to ensure the children's uninterrupted education.
104. Mr Kobus Botha feels that they have been treated unfairly by the local
community by being made out to be monsters who want to harm the children's
education. There were protests against the trust that named him
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amounted to a personal attack against him. To Mr Botha this was a
commercial project and he had acted correctly within the framework of the law.
He is aware of his obligations in respect of the children not to interrupt their
education which is why they entered into discussions with the First
Respondent as to the appropriate time to close and move the school. He feels
very hurt and at a loss to understand the vehement reaction from the
community.
105. Mr de Klerk expressed intense suspicion of the motives behind the protests
against Mr Botha and the trust. To Mr de Klerk, this is all a politically motivated
campaign organised by the principal and for the benefit only of the principal.
He questioned whether there really was such a thing as a "Grootkraal
community" and dismissed claims of a "community" as political interference.
106. Mr de Klerk claimed at this meeting, and maintained the same in recent email,
that 80% of the children who attend Grootkraal are not from Grootkraal but are
recruited and bussed in by the principal to bolster the numbers at the school.
Mr de Klerk is adamant that the conditions at Grootkraal are dismal and not fit
for children to attend school. He believes the children's interests will be better
served by moving the school to Voorbedag. I attach hereto an email dated 23
August 2013 from Mr de Klerk as annexure COT 8.
107. Mr de Klerk also obtained the services of a private security company to follow
the school busses in order to determine how many children from Oudtshoorn
attend Grootkraal. The report is attached hereto for the court as annexure COT
9. According to the report 24 children from Oudtshoorn attend Grootkraal,

which corresponds to the figure provided by the school.
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108. At no time during the meeting did the Applicants disclose that they were at that
time busy fencing off the school grounds. I only became aware of this when I
first visited the school on 17 April 2012, 5 days after meeting with the
Applicants.
109. I spoke with Mr de Klerk again on 11 June 2012, when I visited Grootkraal the
second time, but this meeting did not render any new or relevant information.
110. The trust has since this meeting changed their position and is seeking to
conclude a lease agreement with the First Respondent which would allow the
school to remain at on the property. The parties had not managed to agree on
the terms of an agreement at the time of filing of this affidavit.

INTERACTIONS WITH THE FIRST RESPONDENT

111. I met with the legal representative of the First Respondent on 10 April 2012.
The First Respondent's position is that they have tried their best to discharge
their duties but they are caught in the middle of the litigation between the
Applicants and the school governing body. Counsel's explanation was that
they were faced with a farm owner who no longer wanted to lease the property
to the First Respondent and their only choice was therefore to find alternative
grounds for the school. Their hands were tied as far as they were concerned.
112. The First Respondent's representative maintained that Grootkraal was not
being "closed" or "merged" but "moved" and they therefore did not have to
comply with the provisions of section 33 of the South African Schools Act.
They persisted with the position that Voorbedag and Grootkraal would run as
two separate schools on the same property.

d
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113. The First Respondent had not made specific arrangements in respect of
transport because the litigation was still pending and they could therefore not
provide any clarity on what the arrangements would be made in respect of
transport. Presumably, the school can continue to make us of its own transport
with additional funds from the First Respondent.
114. During our meeting I asked the First Respondent's representative several
questions relating to school rationalisation policies, the approach they adopted
in respect of their decisions and the reasons for some of their decisions. They
could not provide answers at the meeting and undertook to provide answers in
due course. After my visits to Grootkraal, I directed the letter dated 4 July 2012
(annexure COT 1) to the State Attorney requesting clarity on the issues raised

at the meeting as well as issues arising from my visits to Grootkraal and
Voorbedag.
115. In particular I asked the following questions:
115.1 In respect of the Department's involvement in the governance of
Grootkraal please indicate:
115.1.1

The contribution made by the Department, and/or the
Department of Public Works, to the erection of permanent
structures and/or classrooms at the school, if any;

115.1.2

Whether the Department has considered extending the
curriculum of the school from grade 7 to grade 9.

115.2 In respect of the Department's decision to move the school to
Voorbedag Primary School, please indicate:
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115.2.1

The Department's formal policy regarding the rationalisation
of farm schools;

115.2.2

The Department's plan regarding the rationalisation of farm
schools for the district in which the school is situated;

115.2.3

The Department's formal policy guiding the resolution of
disputes relating to public schools on private property;

115.2.4

Whether the Department conducted a costing exercise in
respect of the cost of moving the school to Voorbedag
Primary School, including the cost of erecting permanent
structures at Voorbedag Primary School and providing
transport for

learners,

as

opposed

to

the

cost

of

expropriation of the land currently occupied by the school;
115.2.5

The considerations taken into account by the Department in
coming to the decision to move the school; and

115.2.6

The considerations taken into account by the Department in
rejecting the option of expropriating the land occupied by the
school.

115.3 In the event that the court decides that the school must move to
Voorbedag Primary School, please indicate;
115.3.1

The Department's plan to facilitate the merger;
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115.3.2

Whether the Department plans to erect permanent structures
at

Voorbedag

Primary

School

to

accommodate

the

expansion of the school; and
115.3.3

Whether the Department has plans to develop the grounds
surrounding Voorbedag Primary School to make provision
for recreational and sport activities.

115.4 Kindly indicate whether the Department has given any thought to
possible measures that could be implemented to improve the retention
rate at these schools such as extending the curriculum to grade 9, at
least at one centrally located school in the area. Such an extension
would promote school attendance until completion of basic education,
with the added benefit of the school feeding scheme and without the
financial challenges that accompany going to

High School in

Oudtshoorn. After completion of grade 9 learners will have improved
prospects such as the possibility of attending a FET College.
116. I received a response to this letter on 17 September 2012 attached hereto as
annexure COT 3. Their response was as follows:

116.1 Paragraph 115.1.1
As you are aware, the property on which Grootkraal UCC Primary
School ("the schoo!J is situated is privately owned. In 2001 the
Department leased 245 square meters on which is situated the church
building occupied by the learners of the school. The initial lease was
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concluded with the United Congregational Kerk Oudtshoorn. It was
renewed with the subsequent owners of the property.
116.2 Paragraph 115.1.4
The relevance of this inquiry in light of the issues raised in this matter is
not

readily

apparent.

However,

the

Department

follows

the

categorization model of grades 1 to 7 in respect of primary schools and
grades 8 to 12 in respect of secondary schools. It will consider the
extension of the curriculum at a primary school under certain
circumstances.
116.3 Paragraphs 115.2.1 and 115.2.2
The Department does not have a formal policy regarding the
rationalization of farm schools generally or specifically in respect of the
district in which the school is situated. Consideration is given to the
needs and circumstances of each school, the need for rationalization
and its potential impact on neighbouring schools. In the event of a
closure, the Department complies with the relevant legislation.
116.4 Paragraph 115.2.3
Disputes are resolved in accordance with the law.
116.5 Paragraph 115.2.4
The lease agreement with the present owner expired. It threatened to
evict the Department. Expropriation was not considered a viable option.
The Department has access to ample state owned land at VoorbedaV
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Primary School on which it can accommodate the school and its
learners as a separate school.
116.6 Paragraph 115.2.5
The Department relocated the school because agreement on the terms
for a new lease agreement could not be reached and the owners
threatened to evict the Department.
116.7 Paragraph 115.2.6
The relevance of this inquiry is not readily apparent in that the
Department's decision

not to expropriate the

property

in

the

circumstances is not the subject of review proceedings. In any event,
the Department had access to available property in the vicinity.
116.8 Paragraph 115.3.1
The Department is not planning a merger of the school with Voorbedag
Primary School. They are intended to operate as separate entities.
116.9 Paragraph 115.3.2
The

Department,

through

its maintenance programmes always

endeavours to replace temporary structures with permanent buildings.
The replacement of temporary structures is influenced by the
availability of funds and their physical integrity.
116.10 Paragraph 115.3.3
Yes, provided the necessary funds are available.
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116.11 Paragraph 115.4
Again the relevance of these inquiries in the context of the eviction
application is not readily apparent. However, the Department is aware
of the circumstances of the area in which the schools referred to are
situated. The retention rate at these and all other schools is of great
concern to the Department. Within its available resources, the
Department seeks to advance the interests of all learners and ensure
their optimal development.
Conclusions

117. The First Respondent's answers are patently inadequate and offer no more
than what is already contained in the papers before court. There is a dearth of
information in respect of the factors that informed the First Respondent's
decision that building a new school or expropriating the property would be too
expensive.
118. The First Respondent's stated plans in respect of the move can be found in
their answering affidavit and their affidavit in response to the amicus curiae, at
pages 104, 338 and 339 of the paginated papers.
118.1 In addition to the six mobile classrooms already installed, a further four
mobile classrooms would be erected when Grootkraal moves to
Voorbedag.
118.2 Voorbedag would operate from the two permanent classrooms, the
computer room and one mobile classroom.
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118.3 Grootkraal would then operate from the remaining mobile classrooms.
They contend therefore that Grootkraal would have the same number
of classrooms as it does on its current premises and there would be an
office for the principal.
119. There is no mention of the First Respondent's long term plans the school nor
did the First Respondent respond to my enquiries in respect of permanent
buildings with any concrete plans. The proposed plan resembles a temporary
plan one would expect in emergency situations.
120. Moreover, there is no indication of the First Respondent's plans to facilitate the
move from Grootkraal to Voorbedag and to integrate the communities.
Presumably, this is because they insist the two schools will not merge but coexist on the same property. In their view, this vitiated the need for any
consultation or facilitation between the communities.
121. The First Respondent's insistence that Grootkraal is not being closed but
simply moved is without any merit. It is a legally expedient argument to
circumvent the requirements of section 33 of the South African Schools Act
and avoid meaningful engagement.
122. The community has invested in Grootkraal and there is a profound sense of
history, culture and community in respect of the school.

The First

Respondent's manner of dealing with the matter was deeply disrespectful of
the children and the community's investment in Grootkraal. Simply naming six
temporary class rooms on a different property "Grootkraal" does not mitigate
the effects of the move and it undervalues the community investment in
Grootkraal.

~
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123. In addition, there is the uncertainty regarding the supposed "move" of
Grootkraal to Voorbedag. The First Respondent seemingly does not have a
plan over and above simply stating that Grootkraal will move to Voorbedag
where mobile classrooms have been made available. This is a move that will
significantly affect the children, teachers and parents and yet the first
respondent cannot provide any guidance on what their future plans are for
Grootkraal should it move to Voorbedag. How will the move be implemented?
How long will they remain in the temporary classrooms before permanent
structures are built?
124. The same uncertainty applies in respect of the children and teachers at
Voorbedag. They will be fundamentally affected by the move but they have not
been consulted or even informed of the process or the first respondent's
decision.
125. There are also the questions raised by the parents, teachers and children in
respect of the move. Will the school times be the same? Will there be two
principals operating from the same site? Will there be second computer room
with air conditioning to accommodate Grootkraal's computer class? How will
they separate the schools when there are only two permanent classrooms and
six temporary classrooms? Will there be two separate kitchens, serving the
children separately?
126. There is a duty on the First Respondent to engage meaningfully with all the
relevant stakeholders when a dispute arises in respect of a public school on
private property. The First Respondent should have taken the lead to engage
with the communities and role players to consider the various options available

and develop a plan accordingly. This is of course the purpose of section 33 of
the South African Schools Act. Instead, the First Respondent viewed this as a
purely contractual matter where the lease agreement was terminated and they
had no choice but to move the school.

RECOMMENDATIONS

127. In view of all the factors considered above - in particular the burden moving
would place on the children, the risk of decreasing the retention of learners and
the First Respondent's inadequate plans- I submit that it is overwhelmingly in
the children's best interests that they continue to attend school at Grootkraal.
128. To a large extent, the question of reiocation from Grootkraal to Voorbedag has
become moot since the Applicants have indicated their willingness to conclude
a lease agreement. However, there is no certainty regarding the lease
agreement and there is still a significant risk that the eviction application may
proceed.
129. In addition, the dispute regarding the title holders of the property on which the
school is situated places a significant limitation on the recommendations that
can be made in respect of the school. There is limited scope for negotiation
until it is clear who the parties would be to an agreement. Until the dispute
regarding the title holders to the property is resolved, no final decisions can be
made regarding the school.
130. In the event that Applicants are successful in establishing that they are the
rightful title holders of the property, I strongly recommend that the First

/~
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Respondent consider all the available legal remedies, including expropriation,
before it considers closing Grootkraal.
131. I understand that recommendations in respect of Voorbedag falls outside my
mandate but I urge the First Respondent to increase the curriculum to grade 7
so that the children of Voorbedag and Matjiesfontein can complete their
primary school education uninterrupted.
132. In the event that the matter does proceed, I reserve the right to make written
and oral submissions on behalf of the children.

CARINA DU TOIT

I hereby certify that the deponent knows and understands the contents of this
affidavit and that it is to the best of her knowledge both true and correct. This
affidavit was signed and affirmed to before me at PRETORIA on this the 181h day of
September 2013, and that the Regulations contained in Government Notice R.1258
of 21 July 1972, as amended, have been complied wi .
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Mr Z Karjiker
Office of the State Attorney
CapeTown
Fax: 021 421 9364
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Dear Mr Ka~iker

RE:

BOTHA N.O. AND OTHERS II MEC FOR EDUCATION, WESTERN CAPE
AND OTHERS

1.

I refer to the above matter as well as the meeting with the MEC's legal
representatives on 11 April 2012.

2.

At the abovementioned meeting I asked several questions to which answers
could not be provided at the time. Since our meeting, I have visited Grootkraal
UCC Primary School ('the school') and consulted with all the children and a
number of parents on several occasions. These visits have raised several
additional issues that require clarification.

3.

In respect of the Department's involvement in the governance of Grootkraal
please indicate:
3.1

The contribution made by the Department, and/or the Department of
Public Works, to the erection of permanent structures and/or
classrooms at the school, if any;

3.2

The exact teacher establishment and post provisioning for Grootkraal
UCC Primary School;

3.3

Whether the Department has a register of the learners currently
attending the school and, if so, the precise number of learners currently
attending the School; and

3.4

Whether the Department has considered extending the curriculum of
the school from grade 7 to grade 9.
Karabo Ngidl LLB (UP) LLM (UP)
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Morgan Courtenay LLB (UP)
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4.

5.

6.

In respect of the Department's decision to move the school to Voorbedag
Primary School, please indicate:
4.1

The Department's formal policy regarding the rationalisation of farm
schools;

4.2

The Department's plan regarding the rationalisation of farm schools for
the district in which the school is situated;

4.3

The Department's formal policy guiding the resolution of disputes
relating to public schools on private property;

4.4

Whether the Department conducted a costing exercise in respect of the
cost of moving the school to Voorbedag Primary School, including the
cost of-erecting permanent structures at Voorbedag Primary School and
providing transport for learners, as opposed to the cost of expropriation
of the land currently occupied by the school;

4.5

The considerations taken into account by the Department in coming to
the decision to move the school; and

4.6

The considerations taken into account by the Department in rejecting
the option of expropriating the land occupied by the school.

In the event that the court decides that the school must move to Voorbedag
Primary School, please indicate;
5.1

The Department's plan to facilitate the merger;

5.2

Whether the Department plans to erect permanent structures at
Voorbedag Primary School to accommodate the expansion of the
school; and

5.3

Whether the Department has plans to develop the grounds surrounding
Voorbedag Primary School to make provision for recreational and sport
activities.

It is evident that the children resident in the district surrounding Grootkraal UCC
Primary School, Voorbedag Primary School, Rhodewal Primary School and De
Jager Primary School experience high levels of poverty and that it remains a
constant challenge to prevent children from abandoning their education to
become farm workers.

'•

r

7.

Kindly indicate whether the Department has given any thought to possible
measures that could be implemented to improve the retention rate at these
schools such as extending the curriculum to grade 9, at least at one centrally
located school in the area. Such an extension would promote school
attendance until completion of basic education, with the added benefit of the
school feeding scheme and without the financial challenges that accompany
going to High School in Oudtshoorn. After completion of grade 9 learners will
have improved prospects such as the possibility of attending a FET College.

8.

I look forward to hearing from you.

Yours faithfully

c~

CENTRE FOR CHILD LAW
carina.dutoit@up.ac.za
Direct: 012 420 6222
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Ms G Behardien
Office of the State Attorney
CapeTown
Fax: 021 421 9364
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Dear Ms Behardien

w

J:

1-

RE:

BOTHA N.O. AND OTHERS II MEC FOR EDUCATION, WESTERN CAPE

!it.~

AND OTHERS

"

1.

I refer to the above matter, my previous letter dated 4 July 2012 as well as our
telephonic conversation of 6 August 2012.

2.

I am required to file an affidavit with the honourable court setting out the
children's circumstances and advocating what would be in the best interests of
the children currently attending Grootkraal UCC Primary School. I am unable
give the court a complete and informed report without the information
requested from your client in my letter dated 4 July 2012.

3.

Although I appreciate that I requested a substantial amount of information, it
has now been two months since my letter without any response from your
client.

4.

Furthermore, I submit that the information requested should either have
informed your client's decision to close Grootkraal UCC Primary School or falls
squarely within your client's duties in administering education in the province.
The information should therefore be readily available.

5.

As a matter of urgency, kindly indicate when I may expect a response from
your client. Kindly notify me should your client elect not to respond to the
request for information so that I may finalise my affidavit accordingly.

Yo#
Ca~-:~~it

CENTRE FOR CHILD LAW

carina.dutoit@up.ac.za
Karabo Ngidl LLB (UP) LLM (UP)
Carina du Tolt BA LLB (Stell) LLM (UP)
Morgan Courtenay LLB (UP)
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Annexure CDT 3
Postal
address/Posadres
Private Bag
Privaatsak X 9001
CAPETOWN
KAAPSTAD

The State Attorney
Die Staatsprokureur
IGqweta likaRhulumente
4'" FLOOR I 4•• VERD1EPING

8000

22 Long Street
Langstraat 22
CAPE TOWN/KAAPSTAD
8001

TEL (021) 441· 9200
FAX (021) 421·9364

Docex:156

My Ref/My Verw/lsalathiso sam:

Your Ref/U Verwnsalathiso sakho

1978/11/P4

C 0251/C du Toit
WITHOUT PREJUDICE

7 September 2012
ATTENTION: MS C DU TOIT
FAX: (012) 420 4499

The Centre For Child Law
University of Pretoria
Dear Ms du Toit
RE: BOTHA N.O. AND OTHERS I MEC FOR EDUCATION, WESTERN CAPE AND
OTHERS

We act for the MEC Western Cape Education Department ("the Departmenf').
Your letter dated 4 July 2012 refers. We address your inquiry in the order contained in
your letter. Our failure to deal with any aspect must not be construed as an admission
thereof. The Department's rights remain reserved.

Paragraph 3.1

1.

As you are aware, the property on which Grootkraal UCC Primary School ("the
schoof') is situated is privately owned. In 2001 the Department leased 245
square meters on which is situated the church building occupied by the learners
of the school. The initial lease was concluded with the United Congregational
Kerk Oudtshoorn. It was renewed with the subsequent owners of the property.

Paragraphs 3.2 and 3.3

To:0124204~9

Fr'om:

07/0912012

12::33

ft321

P.0021004

2

2.

We annex the staff and post establishment for 2011 and 2012 furnished to the
school's principal on 16 September 2011 as well as a list of the learners
attending the primary school.

Paragraph 3.4

3.

The relevance of this inquiry in light of the issues raised in this matter is not
readily apparent. However, the Department follows the categorization model of
grades 1 to 7 in respect of primary schools and grades 8 to 12 in respect of
secondary schools. It will consider the extension of the curriculum at a primary
school under certain circumstances.

Paragr.aphs 4.1 and 4.2

4.

The Department does not have a formal policy regarding the rationalization of
farm schools generally or specifically in respect of the district in which the school
is situated. Consideration is given to the needs and circumstances of each
school, the need for rationalization and its potential impact on neighbouring
schools. In the event of a closure, the Department complies with the relevant
legislation.

Paragraph 4.3

5.

Disputes are resolved in accordance with the law.

Paragraph 4.4

6.

The lease agreement with the present owner expired. It threatened to evict the
Department. Expropriation was not considered a viable option. The Department
has access to ample state owned land at Voorbedag Primary School on which it
can accommodate the school and its learners as a separate school.

Paragraph 4.5

Always quote my referet'\Ce number I Haal altyd my w:rwystnpnommer aan I Maxa onk.e ybce\e lnombolo yesalathlso sam
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7.

The Department relocated the school because agreement on the terms for a
new lease agreement could not be reached and the owners threatened to evict
the Department.

Paragraph 4.6

8.

The relevance of this inquiry is not readily apparent in that the Department's
decision not to expropriate the property in the circumstances is not the subject of
review proceedings. In any event, the Department had access to available
property in the vicinity.

Paragraph 5.1

9.

The Department is not planning a merger of the school with Voorbedag Primary
School. They are intended to operate as separate entities.

..

Paragraph 5.2 ·

10.

The Department, through its maintenance programmes always endeavours to
replace temporary structures with permanent buildings. The replacement of
temporary structures is influenced by the availability of funds and their physical
integrity.

Paragraph 5.3

11.

Yes, provided the necessary funds are available.

Paragraphs 6 and 7

12.

Again the relevance of these inquiries in the context of the eviction application is
not readily apparent. However, the Department is aware of the circumstances of
the area in which the schools referred to are situated. The retention rate at
these and all other schools is of great concern to the Department. Within its

Always qUOtl.! my reference number I Haat altyd myverwys!ngmommer aan I Maxa «<ke yfX11Ie tnombolo yesalathfso sam
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available resources, the Department seeks to advance the interests of all
learners and ensure their optimal development.

Yours faithfully

G BEHARDIEN
for STATE ATTORNEY
lea
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Ms G Behardien
Office of the State Attorney
CapeTown
Fax: 021 421 9364
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Dear Ms Behardien
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RE:

BOTHA N.O. AND OTHERS If MEC FOR EDUCATION, WESTERN
ANDOTHERS

CAPEl~~

1.

We refer to the above matter and our telephonic conversation of 17 September
2012.

2.

During our conversation you indicated that the Applicants and your clients were
in the process of negotiating a lease agreement in order for the school to
remain on the premises.

3.

I am in the process of finalising my affidavit for court in respect of the children
and would like to indicate whether there has been any progress regarding the
negotiations. Kindly indicate whether a final agreement has been reached for
the school year 2013.

4.

I raised certain questions in respect of Voorbedag Primary School in my
previous letter. In particular, I wanted to know whether the school's application
to have their curriculum extended to grade 7 would be approved. The reason I
raise this question is because approximately 20 children from Voorbedag have
to travel to Gr6otkraal to attend grade 7 as Voorbedag does not currently
provide teaching in grade 7. This means learners have to rise as early as 4:30
each morning in order to reach the transport in time. It seems to me
contradictory to argue about the children from Grootkraal having to get up
extremely early to reach Grootkraal UCC Primary School when we are also
making the children from Voorbedag rise that early when they could potentially
continue to go to the school they have been in since grade R.

5.

Allowing the children from Voorbedag to continue going to Voorbedag Primary
School until they finish grade 7 will be in their best interests and will aid in
alleviating any space constraints that may be present at Grootkraal UCC
Primary School.
Karabo Ngldi LLB (UP) LLM (UP)
Carina du Toft BA LLB (Stell) LLM (UP)
Morgan Courtenay LLB (UP)

•

6.

I am going to make certain recommendations regarding the grade 7 learners
who come from Voorbedag but have to attending Grootkraal UCC Primary out
of necessity. I would therefore like to give your client the opportunity to indicate
whether I am correct that this will continue to be the case in 2013.

7.

I look forward to hearing from you.

Yours faithfully

c~

CENTRE FOR CHILD LAW
carina.dutoit@up.ac.za
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Our ref: C 0251 I C du Toit
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Louw Du Plessis Attorneys
31a James Street
Somerset West
Fax: 021 852 1696
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Dear Mr Nimb

ji-

RE:

BOTHA N.O. AND OTHERS If MEC FOR EDUCATION, WESTERN CAPE
AND OTHERS

1.

I refer to the above matter.

2.

In terms of the court order dated 20 September 2012, which joined the Centre
for Child Law as an intervening party, we were due to file a report regarding the
children's circumstances on 20 October 2012.

3.

We have not done so as some information from the Western Cape Department
of Education (DBE) was still outstanding and we could not complete our report
without the information.

4.

On Friday 8 March 2013 Ms Behardien from the State Attorney telephonically
informed writer hereof that the Western Cape DBE was considering a proposal
for a rental agreement from you client. Apparently this agreement has been
with her client for consideration for some time.

5.

The information obtained from several visits to Grootkraal is now outdated at it
is a new school year and the number of learners and their circumstances would
differ from last year. In order to file a report on the children a further visit to
Grootkraal would be necessary. It also seems likely that this matter may be
delayed further in order for the Department of Education to consider the rental
Karabo Ngidi LLB (UP) LLM (UP)
Carina du Toit BA LLB (Stell) LLM (UP)
Morgan Courtenay LLB (UP)

_
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..
agreement and come to a decision. This might necessitate further visits to
Grootkraal in order to ensure the information before the court is up to date and
relevant.
6.

As you know, the Centre for Child Law is a small law clinic and we would like to
prevent any unnecessary costs.

7.

Kindly indicate whether your client is amenable to an agreement that the
Centre do not file a report at this time but that we be given 30 days notice prior
to the matter being set down, in the event that your client decides to proceed
with the matter. Upon such notice, we will file our report within 30 days.

8.

We look forward to hearing from you.

Yours faithfully

~

Carina du Toit

CENTRE FOR CHILD LAW
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Jansen
Loxton
Minnie a
Sampson

Heinrich
Marco
Tesmine
Celdine
Dina
Jacqueline
Anneline
Ashanti
Abigail

Uniekeno.

050705HC10001
060616MF10002
060616TF20001
060603CH20001
010628DH10001
050614JJ20002
05102ML20001
040328AM20002
051006AS20003
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KLASOPVOEDER: Mev. L. Van Hansen
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JAAR:2013

GRAAD: 3
No,
I

2
3
4
5
6
7
8
9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24

25
26
27
28
29

30
31
32
33
34
35
36
37
38

Van

Arends
Barends
Blaauw
Bruintjies
Claassen
Coetzee
Coetzee
Coetzee
Dido
Goliath
Isaacs
Isaaks
Jacobs
Lingeveldt
Loxton
Ludock
May
May
May
Oktober
Plaatjies
Ruiters
Ruiters
Samson
Samson
Tarentaal
Thomas
Thomas
VanVuuren

Naam
Eldrowayne
Fenando

Jesmine
Lorenzo
Juanita
Ciano
Lucricia
Stacey
Lesley Ann
Demo
Kalin
Delicia
Charlene
Jowainel
Jacobus
Rezaldo
Christiana
Sheldon
Randy
Lehando
Ash win
Christoline
Geraldo
Brendon
Reagan
Deslin
Kelly Ann
Tyron
Brandon

Uniekeno

030404EA10001
041103FB10001
041219JB20001
041028LB10002
031124JC20003
040712CC20001
050404LC20002
041009SC20001
041130LD20001
031023DG10001
050410KI20001
040318Dl20001
030316CJ20001
031013JL10001
020414JL10001
050307RL10001
030914CM20002
040709SM10006
050305RM10001
001114L010001
031l14AP10001
031224CR20001
040119GR10001
040921BS10001
041228RS10001
040411DT10001
050615KT20001
040606TT10001
040715BV10002
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DEURLOPENDE ASSES SERINO
KODE

PERSENTASIE

7

80-100
70-79
60-69
50-59
40-49
30-39
0-29

6

5
4

3
2
I

VERDUIDELIKING VAN KODES
Omskrywing van Bevoegdheid
Uitmuntende prestasie
Verdienstelike prestasie
Beduidende prestasie

Voldoende preatasie
Matige prestasie
Basiese prestasie
Ontoereikende prestasie

GRAAD: 4
No.
I

2

3
4
5

6
7
8
9
10
11

12
13
14
15
16
17
18
19
20

21
22
23
24
25
26
27
28
29
30

31
32

Van

Barends
Bruintjies
Bruintjies
Coetzee
Fortuin
Galant
Isaacs
Isaacs
Jonkers
Julies
Lingeveldt
Lingeveldt
Ludick
May
Mei
Mei
Mei
Mei
Mei
Mei
Mei
Mei
Mei
Plaatjies
Potgieter
Samson
Samson
Stal
Swart
Tiemie
Tiemie
Van Vuuren

Naam

Henery
Kalvin
Roland
Leehann
Elrico
Jerico
Morne
Nolan
Luchiano
Christolene
Jenalee
Jakob us
Delmarie
Jason
Alexander
Cedriano
Hazeldeen
Irene
Jaco
Jenerozo
Patricia
Renaldo
Shade
Alicia
Adriaan
Cashwill
Renzolene
Imran
Nadine
Granauw
Lee-Jandre
Jacobus

#1
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VAK:
VAKOPVOEDER:
KLASOPVOEDER: MNR.G. JULIES

JAAR:2013
DEURLOPENDE ASSESSERING
KODE
7

PERSENTASIE
80-100

6
5

70-79
60·69
50-59
40-49
30-39
0-29

4

3
2
I

VERDUIDELIKING VAN KODES
Omskrywing van Bevoegdheid
Uitmuntende prestasie
Verdienstelike prestasie

Beduidende prestasie
Voldoende prestasie
Matige prestasie
Basiese prestasie
Ontoereikende prestasie

GRAAD: 5
No.
1
2
3
4

6
6

7
8
9
10

11

12
13
14
16
16
17
18
19
20
21
22
23
24

25
26
27
28
29
30

Van
Bruintjies
Coetzee
Isaacs
Isaacs
Isaks
Jantjies
Kamfer
Konstabel
Mei
Mei
Mei
Minnies
September
Stefanus
Stuurman
Van Vuuren

Naam

Collin
Caylin
Catherine
Hendricus
Felicity
Clarencio
Jeremy
Patricia
Beatrie
Hendrico
Werner
Elmarie
Mattdalene
Migail
Sherylen
Jonathan
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KLASOPVOEDER: MNR. G. JULIES
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~~-.!f~~A,-~;1_~~~ JAAR: 2013
DEURLOPENDE ASSESSER!NG
VERDUIDELIKING VAN KODES
Omskrywing van Bevoegdheid

KODE

PERSENTASIE

7
6

80-100

Uitmuntende prestasie

70-79
60.Q9
50-59
40-49
30-39
0-29

Verdienstelike prestasie

5
4

3
2
I

Beduidende prestasie

Voldoende prestasie
Matige prestasie
Basiese prestasie

Ontoereikende prestasie

GRAAD: 6
No.

Van

1

Coetzee
Floors
Fortuin
Goliath
Langeveldt
Moos
Okers
Piedt
Ruiters
Samson
Samson
Stuurman
Swart
Thomas
Tiemie
Tiemie

2
3

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
. 19
20
21
22
23

24
25
26
27
28
29
30
31

32
33

Naam

Chantell Lee
Adrian
Jowin
Aubrey
Frankwill
Cushe
Jennanwayne
Adriaan
Ronalda
Jaylon
Sonia
Jaco
Co-lin
Ebrahim
Amelia
Brendan

VAK:
VAKOPVOEDER:
KLASOPVOEDER: MNR. B.J. CAROLUS
JAAR:2013
DEURLOPENDE ASSESSERING
KODE
7
6

PERSENTASIE
80-100
70-79
60·69
50-59
40-49
30-39
0-29

5
4
3
2
I

VERDUIDELIKJNG VAN KODES
Omskrywing van Bevoegdheid
Uitmuntende prestasie
Verdienstelike prestasie
Beduidende prestasie
Voldoende prestasie
Matige prestasie
Basiese prestasie
Ontoereikende prestasie

GRAAD: 7
No.

Van

1

Abrahams
Arends
Baartman
Blouw
Coetzee
Ewerts
Ewerts
Farao
Goliath
Herwel
Isaacs
Isaacs
Jantjies
Jantjies
Josephs
Josephs
Julies
Jullies
Konstabel
Lingerveldt
Ludick
Malgas
May
May
Mei
Piedt
Stal
Stanley
Swartbooi

2

3
4
5
6
7

8
9
10
11

12
13
14
15
16
17

18
19
20
21
22
23
24
25
26
27
28

29
30
31
32
33

Naam

Cathy
Indren
Joadine
Sue-Ellen
Sadwahl
Elaine
Hendriena
Jasmine
Jorika
Anquin
Kelvin
Sedwill
Jotazco
Niklaas
Caitlin
Hazel
Ricardo
Henri
Charmelian
Eire sa
Adriaan
Delecia
Cathlin
Devine
Henzel
Donovan
Tarch Lee Ann
Soraya
Deveroy
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Groot kraal Skool - Oudtshoorn

Annexure CDT 8

Carina DuToit - Groot kraal Skool- Oudtshoorn
From:
To:
Date:
Subject:

"Lodewyk de Klerk" <circle1@iafrica.com>
<carina.dutoit@up.ac.za>
8/23/2013 06:26AM
Groot kraal Skoo1 - Oudtshoorn

More Carina

Ek was nogal verbaas datjy nle gister die vergadering oor die huur ooreenkoms tussen die eienaars
en die WCED bygewoon het nie!- almal was daar!
Hierdie guide geleentheid om die probleem sinvol aan te spreek is grootliks maar weer oorskadu
deur grond else en die sogenaamde gemeenskap se aanspraak oor die perseel en skool.
Wat my verba as het, is dat nie 'n woord gerep was oor die behoefte van die kinders niel-dat 80%
van die leerlinge bykans 30 km aangery moet word, die klaskamers onvoldoende is, dat daar geen
ontspannings en sport velde is nie en so meerl
Ongelukkig het die grond eienaars nie die voorreg gehad om jou verslag oor die kinders se
behoeftes te sien nie en het jy nle met jou onlangse besoek by die eienaar 'n draai gemaak niedus weet ons nie wat jou bevindinge is nie !
Sou dit moontlik wees vir ons om insae daarin te kry?
Ons het reeds 'n Jaar gelede aan die WCED aangedui dat ons sal voortgaan om die skool aan hulie
te verhuur- nou eers kon ons 'n vergadering beding- en toe laat hulle toe dat alierhande "side
issue" ingesleep word sonder soveel as 'n plep oor die werklike behoeftes dat hierdie getalleerlinge
spesifiek hler moet skool gaan en hoe hulie lot verbeter kan word.
Dit het net weer die eienaars se vermoede bevestig dat dit lanka! nie meer gaan oor die onderwys
van die kinders nie! Ons is van mening dat ons nou genoop word om dan ook ons eieonafhanklike - ondersoek te laat doen om die behoeftes van die leerders te bepaal teenoor die
vermoede dat dit hier oor ander belange gaan! Moontlik ook oor vermoedelik self verryking I
Die vraag is dus, hoe kan ons met jou organisasie in hierdie verband sinvol saamwerk?

Hoor graag van julie.
Lodewyk de Klerk
Can go Caves Estate- KOBOT trust.
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E-mail: sewrete~h@saharaonline.~o.za

SIRA: l442 565

Investigation: Grootkraal Primer
Mr. Lodewyk de Klerk contacted Secure Tech Risk Management Services to conduct
an investigation regarding Grootkraal Primer.

On November 2, 2011 Mr. P. Uys and Mr. J.L. van Niekerk of Secure Tech Risk
Management Services conducted an investigation where a bus with Reg no CG 15114
were followed from Grootkraal Primer to Oudtshoom.
Google maps are included to indicate where photos were taken on the day and are as
follow:

Google Map: Overview

Google Map and Photos I- 4: Grootkraal Primer

Photo2

Photo 3

Photo4

Google Map and Photos 5 - 6: Approximately 200m from Wilgewandel where four
children got dropped.

PhotoS

Photo 6

Google Map: Overview of drop-off points in Oudtshoom

Google Map: C/o Baron van Rheede & Church Str. One Adult

Photo 7

Google Map and Photos 8 - 10: Dassie Rd where six children got dropped off.

Google Map and Photos 13- 14: Arnold de Jager Drive where four children got
dropped off.

Photo 13

Photo 14

Google Map and Photo 15: Weyers Avenue where four children got dropped off:

Photo 16

For any further inquiries please feel free to contact us on the following numbers:
Pierre Uys: 082 859 3629
Johan van Niekerk: 082 563 0611

