IN THE HiIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case No: 228588/2020

In the matter between:

Equal Education First Applicant
School Governing Body of Vhulaudzi Secondary Schoo! Second Applicant

School Governing Body of Wiashao High School Third Applicant

and

Minister of Basic Education

MEC of Education, Eastern Cape
MEC of Education, Free State
MEC of Education, Gauteng

MEC of Education, waZulu-Matal
NMEC of Education, Limpopo

MEC of Education, Mpumalanga
MEC of Education, Morthern Cape
MEC of Education, Worth Vest

MEC of Education, Western Cape

First Respondent
Second Respondent
Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondent
Seventh Respondent
ighth Respondent
dinth Respondent

Tenth Respondent

rILING NOTICE

1. Date on the roll: Not available

2. Document filed: Affidavit for Second Respondent

3. Filed by: Office of State Attorney: Pretoria




2.

Signed and dated at Pretoria this af.dday of August 2020,

A
Ms P ghosa

Attorney for Respondent

Office of State Attorney: Pretoria
Ground Floor, SALU Building

No 316 Thabo Sehume Street
PRETORIA

Tel: 012 309 1629/1523

Cell: 067 806 1154/076 951 9352
Fax: 086 4673 908

E-mail: Prkhosa@justice.gov.za

To: The Registrar of the High Court
Gauteng Division
PRETORIA

And to: Attorneys for Applicants
Section 27
First Floor, South Point Corner
87 De Korte Street
Braamfontein
JOHANNESBURG
Tel: 011 356 4100

E-mail: stevenson@section 27 .0r9.za
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case No: 22588/2020

in the matter beiween:
Equal Educstion First Applicant
School Govarning Body of Vivulaudz Secondary School deconc Applicant
3chiool Governing Sody of Masfiao High School Third Applicant
and
Alinister of Basic Education Firet Resnondent
WEC of Education, Eastern Czpe Sscond Respondeist
YEC of Educciion, Free Siete Thirt Rezpondont
MEC of Education, Gautang Fourth Respondent
#EC of Education, KvraZulu-Howm) Flith Regpondent
MEC of Education, Linpono 8l::th Respondent
MZEC of Education, dipumniengs Saventh Recncndent
KIEC of Educaiion, Hortharn Caps Eighth Respondent
MZC of E¢ucation, Movth Wost Minth Reepondant
IMEC of Education, Waetern Cepa Tenth Ruspondent
AFFIDAVIT

), the undersigned

THEMBA KOJANA

do hereby declare under oath as follows:

1. I &am a major male, appointed as the Head of Department of the Eastern Cape
Department of Education, with the address of my office and that of the

Uepariment situated at Steve Vukile Tshwete Complex, Zwelitsha.

2. The contents of this affidayit fall within my personal knowladge, uniess the
context indicates otherwise, and are to the best of my belief and knowledge both
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4.
true and correct, | am duly authorised by the MEC of Education, Eastern Cape

to depase this affidavit and, by virtue of my office, | qualify as a witness.

The purpose of this affidavit is to comply with the order of the Honourable Court
made on 17 July 2020 in paragraph 103.11 of the Judgment delivered on the
same date, namely, that the MEC must within 10 days file this affidavit this Court
under oath, and provide a copy to the applicants, on the plan and programme
which the MEC will implermnent without delay o0 as to comply with the dutles of
the MEC, and which address the following matters:

3.1 in respect of each schoo! under the jurisdiction of the MEC, when all of
the qualifying learmers will receive g dally meal under the NSNP, whether
they are attending school or studying away from school as @ result of the
Covid~19 pandemic;

3.2 whst steps the MEC has have taken to achieve that;

3.3 what furher steps the MEC will take to implement that plan and

programme; ang
3.4 when they wili take each such step.

The Eastern Cape Provincial Department (“the Department’) is committed to
providing a daily meal to all qualifying learners under the NSNP, whether they
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are aftending school or studying away from school as a result of the CoviD-19

panderic. Currently, steps have been implemented to provide deily meals for

all qualifying leamers immediately.

The Department's experience has been that the most effective method to reach

qualifying learners in the Province, is to make use of a decentralised method

wherein schools are mandated to coordinate, faciitate, implerent and report on

the roll-out of the NSNP.

5.1

8.2

This ensures that schools address the specific needs of individual

learners, which may not be possibie through a centralised method.

As part of this decentralised process, Instruction Note 24 of 2 June 2020
was issued (see annexure ‘EC 1'). These franches were transferred to
schools on 1 and 2 June 2020 for the first quarter. These tranches
provided the finances for the fesding of qualifying leamers and salaries
for contracted voluntesr food handlars. Although some delays were
experienced with the transfer of the tranches for the second Guarter, |
have been assured that the tranches for the second quarter will be
transferred on 5 Augusi 2020. Steps are in piace for the tranches to be
transferred to schools for the third quarter in the first week of October
2020. These tranches provide financas for the feeding of alf qualifying
leamers regardiess of whether learners are in Grades attending classes

at school or not,
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5.3

5.4

85

e
Schools were instructed by means of Instruction Note 32 on

17 June 2020 (see annexure ‘EC 2') to put measures in place to ensure

fhat ail qualifying learners benefit from the NSNP,

On 22 July 2020, Instruction Note 38 (see annexure ‘EC 3') was Issued,
instructing schools to report on the implementation and progress of the

NSNP.

After the Presiden! announced on 23 July 2020 that public schools will be
closed for 4 weeks, instruction Note 40 of 27 July 2020 (see annexure
‘EC 4") was issued providing further instructions on the implementation
of feeding of all_qualifving_leamers and the reporting mechanisms
requirad. Instruction Note 40 furthermore provides that schools must
provide food o any qualifying leamers regardiess of whether such
learners are registerad at the school or not. The only limitation 1o this
gllowance is that the schooi may notl exceed its budget in doing so.
Through the reporting and monitoring tool established, oversight will be
provided where non-registered learners obtain meals through schools,
The allowance was made to make the food even more accassible to
leamers, repardiess of where such iearners are registered, angd

regardiess of whether the leamers are attending classes or not.

In order 10 improve on our reporting system end to provide accurate

statistics on the implementation of the programme for purposes of, inter
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alia, adherence to the court order, a system hes been pui in place for the
electronic capturing of data at school and district level (see annexure
‘EC 3’ and annexure ‘EC 4'). The transition from a manual capturing and
reporting method to that of a direct elecironic capturing and reporting
method at schoo! level has not been without its ieething problems.
However, the benefts of this system outweigh the challanges
experienced. According to dala obiained, the uptake of meals as at
30 July 2020 is 7037 over the period 27 June 2020 to 30 July 2020. An

example of some of the learners currently receiving food through the

NSNP is included (see annexure ‘EC §°).

6.7 A draft business plan was submitted to the Department of Basic
Education ("the DBE") on 9 July 2020 in order to provide for any
amendments due to the impact of the COVID-19 pandemic. This
business plan has not been finalised. We are in communication with the

DBE in arder to finalise this.

5.8 Where DBE held meetings, or issued instructions or requests, we have
endeavoured to respond with inputs and implement decisions as speedily

as possible.

6. In order to continucusly monitor the implementation of the plans and
programmes. steps have been taken to tighten the oversight of schools by the

relevant district officials.
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6.1 Administrative and internal processes ar= under way to tightan controls

in this regard,

6.2  Discussions are underway to determine whether scholar transpori should
or may legally be provided for lsarners who qualify for scholar transport
and who qualify for feeding under the NSNP, who are not attending
school. These discussions include the practical implications of the roll-out
of such a system during school closures and non-phased in grades. This
precess requires interaction between the Eastern Cape Department of
Transport and the Eastern Cape Depariment of Education. |t is
envisaged that decisions In this regard will be made within the next 15

work days.

Depoys 44T Hojene .

I certify that the Deponent acknowledged thet he knows and understands the contents
of this affidavit, that he has no objaction to the making of the prescribed oath and that
he considers this oeth to be binding on his conscience. | also certify that this affidavit
was signed in my presence at on this day of August
2020 and that the Regulations contained in Government Notice R1258 of 21 July1672,
28 amended by Government Notice R1648 of 19 August 1877, have baen complied

with.

COMMISSIONER OF DATHS .

FULL NAMES:

STREET ADDRESS: | ColnalnsiGner of Qrkhs

CAPACITY: ¢ L Fiorence tfulwyl

AREA: iiase and Kukoyl Inc.
» . 3 Suffolk Road

C\ntmErakyx dokumente\onstitusionee reg\Cquis: Fduseton v Blll‘:Ec?e %ﬁ‘ndgyn
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OFFICE OF HE BUPEANTENDENT GENERSL
Slave Wiile MEMHCMW"FMOIOUW * Bhisha * 5805  REPURLIC OF SCUTH AFRICA

Wokshy: wweeodos gov.ze ** Emalt
Tel No: G40 842 7018%* Fax No.: 086 8677 012~ Enqulrh Nomardis Gobani-Semsni

TO : DISTRIGT DIAZCTORS
CIMEF EDUCATION SPECIALIOTS, 3388
NS? CO-ORDIMATORSE
SCHOOL PRINCIFALS
SCHOOL GOVEZRNING EODIFD
cc CLUSYER CHIZF DIRECTORS
PROGILRAEIE 2 SAANAGER
DIRECTOR 082G
FRON : SUPERIMTENEENT GEHERAL
DATE : 2 JURNE 2020
SURJECT STAUCTION NOTE 24: NAT:ONZL SCHOOL HUYHSTION PROGRAMME
TAAKSFER OF FUNDS TO SCHOOLS
PURPOSE:

1.

The purpose of the Instruction Note [ to guide Education Districts and Schoals on maftters psrtaining
10 te first NSNP tranche for 2020/21.

BACHGROUND:

2.

The Division of Revenue Act {DORA) provides an annual siaiutory basie ler the provisioning as wall as
the tlization of Condifiona! Grants, Including the NSNP Condiilonel Granl. The stipuiations of the
DORA, s they relate to NSNP, are transiaind into an annual NSNP Conditional Grant Framawork
which becomas tha basis for the developmant of an Annual NSNP Business Plan by each Provincial

Department of Education.

The annual promulgation and formulation of the DORA snd NSNP Cenditional Grent Framework,

respactively, naturally infrochies amendments to NSNP implemerdation, year on year, Since the NSNP
Businecs Plan iz #n implemantation Manfastc or Blueprint of the NSNP Conditional Grant and aiwe for
purposes of realizing & uniform and ssamiess Implementation acreas tha Province & Is Imparziive that

mmendmants or changes the! have been made, even thouph thay wars consutied on, be reduced Into
a Clrouler, Instruction Notes or Memoranda.

Tha Honowabie Minister of Basic Education announced the ne-opening of schools on 1 June 2020
following the closure of ail schools due to the implsmentation on the Disaster Menagement declerstion

n the context of the COVID-18 pandemic.

This dncumant servas io standardize the system whsraby Education Disticts and specifically Schoois
respond to matiera partsining to wlifizslion of funds raceived In the firsf fransfer

OUTLINE OF FUNDS TRANSTERRED:

All sehoois thet were inciuded in the approved business plen for 2020721 financia year,
notwithstanting anything te the contrary, will receive an allocstion of funds based on the opproved
Business Plan.

These funds are expanded as follows;
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4. With due consideration that the working hours of Viluntear Foed Hendlers are & maximum of §
bours per dey, ell feeding shall heve lo star by 6:30 and be completed by 12:00

€ Thank you for your support and co-opsration bn ensuring the! we suppert our tsarnars through this
[ andesnic,
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OFFSCEOF THE SUPERINTENDENT GENERAL
Steve Vulde Tebwets Education Complex ** Privale Sag X002 ** Bhisho " 5505 ~ REPURLIC OF SOUTH AFRICA
VWabalts: www.etdoegov.zs ™ Emed: rmendip gobemsmoni@iocdor gov ye
Tel No. 0490 802 T018° Fox No.: D88 8577 092***" Enquiries; Nomendis Goben!-Simani

TO DISTRICT DIRECTORS
CHIZF BDUCATION SPECIALIETS, BASS
WEHNP CO-CRDINATORSG
SCHOOL PRILCI®ALDS
BCHOOL GOVERNEXG CODIES

[+ o : CLUSTER CTIIEF DIXECTORS
FROGRAMT:Z 8 MENAGER
C'RECTOR DG

FROBK z SUPERINTENDENT GENERAL

DATE 17 JURE 2620

SUBJECT : INSTRUCTION 32: NATIOMNAL SCHOOL NUTRETION PROGRAMME

FEEDING OF ALL LEARNERS AS OF 22 JUNE 2020

1. This instruclion note sims io provide a directive to Principals on the fzedings of ¢t NSMP tearncrs
amid the phasing-In of gradea dunng the COVID-18 Pendemic. Duz to the naturs of tha pandemie,
many directives issuwd will not remaln stalic, resulting in emendmente being made, a3 and when

reguined.

2. Gchools re-opened for Grades 7 & 12 on 08 June 2020 and theve learnars resumed the NSNP
programme From the first day. A phased-in approach will ba applied for the return of (aarnars in other
gradas on 05 July and on 03 August 2020.

3. Dumip the socio-sconomic chadlenges experienced in communities, the Ersiern Caps
Depariment of Education is promoting the provision of NSNP meals 1o all lezmars, inchuding keemers
who Bre not yet back at school,

4. Schools &re hereby ruquested i put messures in place 10 ensure thet ALL quzlifying lssmcss'
benalit from the NSNP. The propocad approach to be followed Is as followss:

4.1.8chools are requested 1o implamend 2 school spacifio plan for the provision of meats o lsamers
not ye: stiending schoo! and shens the plan with Circyll Menagems and Digirict NSNP Co-ordinators.

4.2.The plan to include th2 legmers st school ae ca 22 June 2020, as wel: as Jaamers sill at home.

4.3, Schools are to rgcord the following Information for learnors thel arrive at schools for mesls should
they present from & diiferont sohool!

431. Name and Sumame

432 Date of birth

4.3.3. Wame of school whare the child is envolizd current grade of the learnar

2
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Velunieer food harcfier stipend, payabile In line with the revised amendment to
the 2020 Scheol Calandar. As Fouod Handlers are assuming duty in Juns 2020 all
Food Handiers contracted per the prascribed Food Handler Siiding Scale to be
remunenated from June 2020,

ii. Gas sliocation as par the sliding scale for June 2020,

iil. Cooked maals for grade 7 and prade 12 lasmers. (Procurement far and
disbursement to leamars in gradas noi yel phased in will be detafed in dus
course.

8. The funds that have bean iransferred are inclusive of ali learnars (in alt Grades) who qualify for the
NSNP programms, As & way of gulding Schools, a School Spedific Documant that is adaptive, has
been developed and sant o all Districts and Schools

9. Schools are advised th=i the detabsgs from SASAMS was not used due to 8 tschnical gilich with
EMIS st the ime of the transfer. Any differsrces in leamer numbaers wi be corrected with the next

NSNP payment.

10. The first term NSNP payment has basn procassed to resch schools by, 28 May 2020, Should there
be any other disparities or challenges a two-way tommunicalion |8 highly recommended

FEEDING OF LEARNERD

11. Feading of Leamers should commence on tha dats tha Minlstar of Basic Education pronounces for
the resumption of lesrning, in ine with the phased Introduction of grades.

12. As alluded 1o ahove » sspacate memorandum detating the modus oparandl for fesding learmers not
yai phasac in will follow in dus course. Schoole should thus be prudeni in ueing feeding funds for the
grades phased In so that they have funds to procura jor the leamers silll st home when an Insiruction

fo that effect s issued.

13, Volunisor Food Handlers muat be oriantated on COVID-18 Health and Safely Protocols. NENP-
specific S50Ps and related documents, circulated to Districie and Scheals, should serve e reference.

GNALT RECORD KEEPING AND COVERIN HCE:

14. Disiricts are required to montior that all funds are sligned to baneficiares. if any school should cease
opsrations or not re-opan the funds must follow the snrolment wd placemant of lesrners o sneure
that ¢he benafiomriss are tha ullimate recipients of NSNP. A colisborutive smangement betwean the
Clreuit Management snd Disirlct NSNP Offics |s essential in this ragard.

15. All schools ane expectad to enaure that they comply with the NSNP guidsiines for the Programme In
respoct of the procurement endg provision of mesls. Any offest required will bs made In the transfer for

Quarter 2, 2020/2021 save for cminlons.,

16, All schools must acoess the approved Manu as pravided through the WIZARD together with their
school specific budgets. Districts ane to anslst Schools with the revised caloulation tamplate which

heips achools 1o datermine the adjustment of food quartitiss as learner numbers Increase with the
phased in approach to the sector S« Re-cpening Documents for schoola\E( '
aaic vixhex.

17. 1t has to be refterated thal any amendments or changes in the learner cohart phased in or
otherwise will be addressed in » subsequent communique,

’ 03703720
T. 8. 3CIARA DAETE
HZAD OF DEPARTIRENT
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? Provinoe of the
i EASTERN CAPE

ELUCATION

OFFICE OF THE SUPERINTENDENT GRMERAL ° Stevs Vuite Tahwsic Complax « Zone B » Zwallisha « Eastern Cape® Privte
Bag X0032 « Bisho + 5608 « REPUBLKS GF SOUTH AFRICA® Tel: +27 (040802 7018 Fax: 427 (0108 TEOS23T » Website:
W08 g

TO

GG

Tal 0406084216/0023884018

Enquiries: V. Witbouoi E- mfi:

: DISTRICT DIRECTORS
CHIEF EDUCATION SPECIALIST, EB388
MSMP CO-GRDINATORS
SCHOOQL PRINCIPALS
SCHOOL GOYERMKG 2ODIES

DEPUTY-D!RECTOR'S GERERAL
CLUSTER CHIEF DIRECTORS

FROM - SUPERINTENDENT GENERAL

DATE : 22 JULY 2020
SUBJECT : INSTRUCTION NOTE 38/2020

pokens vireis oo AugUEL 2020 (third submiaslon)

The purpose of tha document is to request all Districts to provida a report on the NSNP
feading of fearners who have not phased in as yet. The reports are expected to provide
a detailed account on the implementstion of Instruction note 32/2020.

A legel matter pertaining to the feeding of leamers that have not mturned Io school has
been initiated and in respect of the order issued, details of all schools that are currently
not feeding leamers must be issued with urgency !o the Provincial Office for
submission to legal services. This must be In an electronic table which can be

rmanipulated.

Districts are to raport on al achool fact airs not fneding jaamers wiiich includes the following:
. EMIS number of the school

Name of School

District

Number of learners fetehing cooked meals

Prirbary cause of lsamers not baing fed.

A.ny stape that will be undertaken io increasa uptake meals by isarners not phased
in.

Time frames for the implemantation of these steps.

Al reporis musl b2 signed by the District Director as per official and legal raquirements.

menece

k2

This information will bs raguired yaakly in respect of the order issued:
8. 23 July 2020 (first submission)
b. 26 July 2020 (sscond submission)

7/




INSTRUCTION ROTE 38/2070
d. 12 August 2020 (final submission)

6. Nen-compliarce in respact of reporting the information will rendsr the Depariment in
vidlation of an officially issued order.

7. The subject matier must be judiciously shared to ensure that a rapkd response is
atleved. Faliure to effact this instruction note will result In disciplinary steps
underiaken in accordance with Deapertmenial Policy.

8. AlEducation Districts should submit the required information by Friday, 24 July 2020
B 16:00.
\
-
/ 2310712020
R. M. TYWAKADI DATE

ACTING SUPERINTENDENT GENERAL.

4

{mplementiien of Ukusizs Teachir Support Frog amme scross the Eastern fape Provinoe) partnershanwith Mindset Network NPC
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m OF THE SUSEBNTENDEMT GENERAL
Blevs Vil Telnuots Zdvopion f.‘mw Private. Bog X002 ™ Bhisho * 55&5 *= REPUBLIC OF SOUTH ARRITA
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TO

FROM
DATE

SUBJECT

DIBTRICT DIRECTORS

CRHIEF EDUCATION SPECIALIBTS, 584
HBNP CO-ORDINATORS

SCHOOL PRUCIPALS

3CHOOL GOVERNO 30DIES

CLUSTER CHIEF DIRECTCRE
PROGAAMGIE 2 PROSRARE MANAGER
DIRECTOR ID8 end 6

SUPERIITENDENT GENERAL

27 JULY 2020

: IHSTRUCTION NOTE 40; UATIIHAL SCHOOL RUTRITION PROGRAMIME
FEEDILIO OF ALL LEARMERS

1.

Thie note aims to provida en instructian (o Principals on the feeding of all NSNP benefitting learnem
amid tha outcomes of the proclemaiion by the Honourabla President in reiation to the short period
of reprieve: for learners in relation 1o the peak of the COVID-19 pendentic.

Schaoois are hereby requested 1o put macsures in place t0 anewre that 2L1. gusilivies aernare”
benefit from the NSNP gtartiae the 27 Julv 2020 untif the period declared as the completion of the
phasing In of afl grades. The proposed approach to be followad is as follows:

Tm *eanw

Schools ave requesied to implament and submit a achool apecific plan to Districts which
addresses the following:

The list of officials delegated to implement, monitor and suppor faeding at ihe School
Inclusion of both School Support Teams and Voluniear Food Handlars for fesding
Determinad Fasding limes

Mathodology of feeding such as rofation/ grade scheduing

Commurication plan (lecal nztworks)

Weakly Reporting
Stakeholders: DSD, Soclal Fartners, Community Safaty atc

Schools are to record the following information for learners that srrive at schools for meals shouwld
they present from a different school:

PEow o

Name and Surmame

Date of birth

Name of achool whera the chid is anrolled
Current grade of the ieamar

With due consideration that the working hours of Voluntesr Food Handiers sre 2 maximum of 6
hours per day, all feecding shal have !o start by 07:00 and be compisied by 13:00.

%/
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‘M 27107/20
DATE

In respect of funding, a benafitiing schools should ansure that they allgn their feeding capacity to
the number of benaficlcries whom heve been transferred for g3 reflected in the anrolment data in
EMIS 9.g. If the school enrcimsnt Is 200 the school can only provide 8 maximum of 260 meals per

day.

All COVID-12 safely protocols mist be adharad 1o during the feeding of lsamers. Leamers should
aizo ba encowaged 1o bring a container from homa for tha serving of thelr mest and must have the

mouth and nose coverad upon arrival at the school.

Thank you for your support and co-pparation in aniuring thiat we support our leamere through this
pendemic.

WR TR ROJANA
SUPERIKTEKDENT GENERAL: EDUCATION
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feeding Examples from the following Districts:
Joe Qshi
Alfred Nzo East

Sars Baartman




IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Caze No: 225882020

In the matter between:

Ecquel Educaiion

School Governing Bocdy of Viulauds! Secondary Scl:oo!

School Governing Body of iAsshao High School

and

Minister of Basic Education

MEC of Educztion, Eaciern Copa
MEC of Education, Fres State
MEC of Education, Gouteng

MEC of Education, KwaZulu-Maial
WEC of Educaiion, Limpono

MEC of Education, Mipumsiange
#IEC of Educacn, Northem Cape
HEC of Ecucaticn, North YWaat
MEC of Education, Western Cape

First Applicant
Second Appileant

Yhird Applicant

Firat Rocpondent
Secord Respondont
Third Respondent
Fourth Rocpandeni
Fiith Rezpondent
Siuth Rsopondont
Ssvonth Rospondant
Eighi Respondant
winth Resnondent

Tenth Respondent

FILING NOTICE
1. Date on the roll: ol available
2 Document filed: Affidavit for Second Respondent
3. Filed by: Office of State Atlomey: Pretoria
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2.

Signed and dated at Pretoria this ... dey of August 2020.

WA P Khote

Aitorney for Respondant

Office of Stata Attorney: Pretoria
Ground Fioor, SALU Building

No 316 Thabo Sehume Street
PRETORIA

Tel: 012 309 1829/1523

Cell: 087 908 1154/076 951 9352
Fax: 086 4673 008

E-mail: Prkhosa@justice.gov.za

To: 'The Registrar of the High Court
Gauterg Divicion
PRETORIA

And lo: Atiomays for Applicants
Seclion 27
First Floor, South Point Cornar
87 Da Korta Street
Braamfonigin
JOHAMMNESBURG
Tel: 011 358 4100

E-mait: stevenson@section 27.0rg.2a

S.\0ute\Prakiye dokumenietKonstiusionsle ragAEqual Educetan v Bapn Fducaton_Af 2,31 July wpd




