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A INTRODUCTION 

 

1. This is a joint submission made by Equal Education (EE) and Equal Education 

Law Centre (EELC) in response to the Draft Basic Education Laws Amendment 

Bill, which was published for public comment in Government Gazette 41178 of 

13 October 2017. 

2. EE is a membership-based, democratic movement of learners, parents, 

teachers and community members. Its core objective is to work towards 

achieving quality and equality in education in South Africa. 

3. The EELC is a public interest law centre specialising in education law. EELC 

works closely with EE in pursuit of their mutual goals of an equal education 

system and quality education for all.  

4. EE and EELC welcome the process of legislative reform. Our submissions are 

accordingly detailed and comprehensive. For ease of reference, we set out an 

executive summary of our recommendations on the proposed amendments. 

5. We note that whilst the formal deadline for submissions was stated as being 

10 November 2017, we obtained assurances in correspondence with the 

Department of Basic Education that all submissions received after the deadline 

but before the Draft Bill has been finalised and ready for submission to Cabinet 

would be considered. Furthermore, we note that at a meeting of the Portfolio 

Committee on Basic Education on 28 November 2017, the Deputy Minister of 

Basic Education confirmed that that the DBE will be accepting submissions 

until 10 January 2018. 
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B  EXECUTIVE SUMMARY 

Compulsory School Attendance (Clause 2) 

6. Clause 2 of the Draft Bill seeks to amend existing provisions of section 3 of 

SASA by dramatically increasing the criminal penalty for a parent’s failure to 

send a child of compulsory school-going age to school. The amendment 

proposes an increase in the maximum period of imprisonment from 6 months 

to 6 years. The clause also extends this same penalty to any person (other 

than a parent) who prevents a learner from attending a school. Furthermore, 

the clause introduces an offence, with a 6-year penalty on conviction, for any 

person who wilfully interrupts or disrupts any school activity, or who wilfully 

hinders or obstructs any school in the performance of the school’s activities.  

7. It appears that the increased penalties may be directed toward deterring 

protest actions in the context of schools or schooling environments. EE and 

EELC submit that it is both undesirable and misdirected to use SASA for 

purposes of prosecuting persons who partake in protest activity. Section 3(6) 

of SASA was enacted in compliance with South Africa’s international 

obligations on compulsory school attendance, and was meant to compel 

parents to send their children to school. To use it to control and limit public 

protest would be to stretch its purposes when more specific laws exist to 

regulate unlawful protest action. 

8. Furthermore, EE and EELC submit that criminalisation is not an effective 

means of achieving the aim of compulsory school attendance by parents. 

Rather criminalisation, particularly of parents, is likely to be harsh on women 

as primary caregivers and thus unfair on them and their children, who are most 

likely to suffer the unintended consequences. Instead, EE and EELC advocate 

for a more holistic solution of educating parents on the importance of sending 

their children to school, and dealing with the underlying social causes of 

truancy, absenteeism and school drop-outs. 
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9. In addition, EE and EELC submit that increasing the severity of the penalty 

from 6 months to 6 years is also unlikely to achieve the stated aims of the 

amendment. Not only is it highly disproportional to the ‘crime’ but also achieves 

the distinction of being the most draconian of most other countries that impose 

such a penalty on parents. 

10. The proposed introduction of a criminal offence for interruption and disruption 

of schooling is overly broad and would include activities that notionally 

interrupt, disrupt, hinder or obstruct school activities but which are justified in 

the exercise of other constitutionally-protected rights, such as the right to 

protest and the labour rights of teachers. EE and EELC submit that there are 

sufficient laws which are more appropriate to dealing with criminal conduct 

arising out of violent protest. 

11. EE and EELC therefore recommend that section 3(6)(a) of SASA be amended 

to completely remove the prospect of criminalisation, in favour of a social 

interventionist approach aimed at securing learner attendance. In the 

alternative, to the extent that criminalisation is retained, we recommend that 

the proposed increase in penalties be abandoned. In addition, we recommend 

that the court must satisfy itself of the parent’s means to pay any fine imposed. 

Furthermore, we submit that a list of possible defences be afforded to a parent 

before conviction.  

12. We submit that the offence created by the proposed section 3(7) be 

abandoned. 

School governing bodies – the need for capacitation 

13. The Draft Bill includes various provisions relating to school governing body 

(SGB) powers. These provisions have received much attention in public 

debates about the Bill. At the heart of these contestations lies the difficult 

tension between decentralisation and centralisation in school governance. 
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14. EE and EELC note that in reality neither greater decentralisation nor greater 

centralisation is by default good or bad. Rather, we submit that it is essential 

to engage with is the specific context and the specific institutional 

arrangements put in place. The difficulty in the South African context 

specifically is that high inequality and low local capacity exist alongside often 

weak and sometimes corrupt provincial education departments (PEDs).  

15. EE and EELC are of the view that greater PED oversight over certain SGB 

functions is welcomed and necessary. However, in an attempt to deal with the 

low capacity of certain SGBs, the DBE has largely resorted to stripping SGBs 

of their powers, rather than balancing moves towards centralisation with 

greater support for SGBs. 

16. As a means to address these challenges, we propose that the Department of 

Basic Education (DBE) focus on developing SGBs capacity through the 

expansion of section 19 of the South African Schools Act (SASA). Such an 

amendment should include clear criteria whereby PEDs can support SGBs in 

a regular way, that is contextually relevant, and in a manner which equips 

SGBs with practical skills. 

School admissions policies (Clause 3) 

17. Clause 3 of the Draft Bill governing admissions policies provides HOD’s with 

greater oversight over the admissions process, potentially strengthening 

government’s ability to ensure the equitable distribution of learners.  

18. However, the Draft Bill could more clearly recognise the partnership existing 

between government and SGBs. It is therefore recommended that a clause be 

inserted requiring consultation between the HOD and the respective SGB over 

a 14 day period when resolving disputes concerning the placement of a 

learner, which will take the best interests of the learner into account.  The HOD 

should also be empowered to make a determination on the issue after the 

period of consultation has expired. In addition, when reviewing admissions 
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policies/ amendments thereto, we submit that additional factors be included in 

the list provided in clause 3(b), namely: the efficient and effective use of state 

resources, the enrolment trends in surrounding schools and the extent of their 

excess capacity, if any. 

19. Clause 3(b) of the Draft Bill also introduces a 14-day period within which 

parents may appeal a public school’s decision to refuse a learner admission. 

In order to give further meaningful effect to a parent/ learner’s right to appeal, 

we recommend that the Draft Bill clarify that the HOD must inform a parent or 

learner of the refusal without undue delay and that reasons for the refusal must 

be provided at the same time. It is further recommended that the MEC be 

granted 14 days within which to pronounce on an appeal, as opposed to the 

21-day period stipulated in clause 3(b) of the Draft Bill. 

Language policies (Clause 4) 

20. Clause 4(b) of the Draft Bill empowers HODs to grant approval of SGBs school 

language policies in light of certain factors. While HOD approval will assist in 

ensuring constitutional compliance, and the above-mentioned factors will guide 

decision-making, we have recommended that terminology used in the clause 

be altered to eliminate misleading assumptions, and that the Bill list additional 

considerations including, amongst other, the enrolment trends of the school, 

the extent of excess capacity in the case of a single medium school, and the 

demand for conversion of a single medium school to dual medium. 

21. When determining whether it is practicable for a school to have more than one 

language of instruction, clause 4(b) of the Draft Bill proposes certain factors 

that must be taken into consideration. This may assist in preventing privileged 

schools from maintain discriminating enrolment practices. In order to further 

assist with this objective, we have recommended the insertion of certain 

additional factors that will further aid the HOD’s decision-making process in 

this regard including, amongst others, taking into consideration the curriculum 
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options offered and the geographical areas from which the learners attending 

the single medium school come.  

22. In addition, we propose that a sub-clause be introduced to ensure that when a 

public school is required to alter its language policy to include another  

language(s), additional human and material resources are received in order to 

successfully provide learning and teaching in the additional language(s) to be 

offered.  

23. Lastly, in order to prohibit schools from utilising language policies as a means 

to maintain racist practices, and hindering an HOD’s ability to invoke clause 

4(b), we recommend that provisions be inserted which clarify the obligation on 

schools to accept all admission applications regardless of the language of 

learning and teaching needs of the applicant. In addition, it should be clarified 

that the Department of Basic Education applies the school’s language policy 

at the stage when it places entry-phase learners at public schools. This would 

aid the Department’s understanding regarding the capacity of single medium 

schools, the existence of any discriminatory practices and the language needs 

of the respective feeder zone. 

Codes of Conduct (Clause 6) 

24. EE welcomes amendments made in clause 6(b) that enhance considerations 

of cultural beliefs and religions in schools. In addition, Clause 6(b) of the Draft 

Bill allows learners to obtain an exemption from a school’s code of conduct. 

However, we recommend clarification that learners may be exempted from 

complying with “certain provisions of the Code of Conduct”, as opposed to the 

code of conduct in its entirety.  

25. In addition, we have recommended that SGBs be obliged to determine such 

applications for exemptions within 14 days, and duly inform parents/ guardians 

and learners in writing of their decision. Formal written reasons are also 

recommended to accompany any refusal to such an application. Similarly, in 
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terms of the appeal process concerning the denial of exemption applications, 

we recommend that the HOD respond within 14 days to such appeals to 

parents/guardians and leaners, and provide substantive, written reasons for 

any dismissals of these.  

26. EE and EELC submit that equitable, dignified and fair disciplinary proceedings 

stemming from the non-compliance with school codes’ of conduct should not 

be trumped by the flexibility granted to SGBs to consider context-specific 

circumstances. In addition, we have recommended various procedural 

safeguards which must be further included in the Bill to protect the best 

interests of learners in disciplinary proceedings. 

Teacher appointments (Clause 10) 

 

27. The Draft Bill limits the powers of the SGB to make recommendations 

concerning post-level 1 appointments only.  

28. While we support the inclusion of greater HOD/ PED involvement in the 

appointment process, SGB input should be retained in a meaningful way to 

ensure public oversight. We also note the various challenges facing HODs and 

PEDs in the appointment process. 

29. We recommend that issues of capacity, corruption and undue influence be 

addressed at provincial level, and that the DBE expand its accompanying 

memorandum to explain to the public how it proposes to address weaknesses 

in the PED.  

30. As post level 2-4 appointments are largely left to be determined by regulations, 

we also recommend that the Employment Equity Act include basic principles 

to govern the new process. Senior position appointments should also require 
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HODs to provide reasons for each appointment, and allow for SGBs to appeal 

the outcome. 

Centralised Procurement – (Clause 11) 

31. The Draft Bill empowers the HOD to centrally procure LTSM in certain 

instances, and formalises processes occurring in practice. Centralised 

procurement requires PED’s to be adequately capacitated and undertake 

contracts in a manner consistent with section 217 of the Constitution.  

32. Noting the concerning findings of the Auditor General’s latest PFMA report, we 

highlight the necessity for improvement of PED’s supply chain management 

functions, we recommend that the Bill should include requirements that have 

to be met by PED before they can take on the SGBs procurement functions.  

33. Further, we recommend that a clause be inserted requiring the HOD to make 

an annual determination, in consultation with the Minister, on the timeframes 

by which HODs and PEDs must plan and place orders of LTSM. We also 

emphasise the need to consider the educational impact of centralised 

procurement and highlight the urgent call for the finalisation of the draft LTSM 

policy tabled in September 2014. 

School mergers and closures (Clauses 8 and 18) 

34. The Draft Bill aims to create a separate process for the closure of small public 

schools that removes the MEC’s responsibility to engage with the respective 

school’s SGB, or conduct public hearings with the affected community. Rather, 

only the views of parents of the respective school will be taken into 

consideration as a means to simplify the procedure.  

35. We highlight the need for such a process to be handled democratically, and 

with sensitivity and in a way, that maintains respect for the dignity of the 
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affected school community. In addition, we recommend that the views of all 

relevant stakeholders be taken into account to ensure the consideration of all 

relevant circumstances and to avoid potential backlash, discriminatory impact, 

and any other adverse consequences for the provision of education.  

36. We recommend that the current proposed amendments to section 33 of SASA 

be abandoned. Rather, we suggest that section 33 be amended to require the 

MEC to make regulations on the rationalisation of small schools, and that such 

regulations mandate and elaborate on the factors that must inform the MEC’s 

decision of a school closure (we have provided an indication of the type of 

factors which should be taken into account).   

37. We also recommend that the suggested regulations must stipulate timeframes 

within which each step of the closure process is to occur and that these 

timeframes are to ensure the minimum disruption of education at affected 

schools. 

38. In addition, we recommend that section 12 of SASA be amended to ensure 

that the regulations also address the merger of small schools. 

Fee Exemptions (Clause 22) 

39. The Draft Bill aims to amend section 41(2) of SASA so as to strictly limit the 

type of information which an SGB may consider when deliberating on a fee 

exemption, in order to relieve the administrative burden which schools 

sometimes place on parents. While we generally welcome the removal of 

onerous administrative processes on parents, especially custodial parents with 

untraceable/obstructive co-parents, we note that there are still further steps 

required in order to address the practical difficulties custodial single parents 

face when accessing fee exemptions.  

40. The provision that single parents must submit a court order or confirmatory 

affidavit from a social worker or “competent authority” proving the absence of 
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the other parent and the other factors stipulated in clause 22 is onerous. 

Furthermore, it is unclear what the consequences of failing to submit such 

documentary evidence would be. We therefore recommend that clause 22(b) 

be amended so as to clarify that a parent who fails to produce additional 

documents will not be disqualified because of such a failure. 

False Information (Clause 26) 

41. Clause 26(3) creates a criminal offence which carries the possibility of 6 

months imprisonment for parents who submit false or misleading information, 

or a forged document in an application for admission to school or for a fee 

exemption.  Whilst we do not condone fraud, we submit that creating such an 

offence ignores the complex social context in which this conduct arises, it is 

likely to have a harsh discriminatory impact on historically disadvantaged 

groups such as women and black people in general, and undocumented 

foreign migrant parents in particular. It is also likely not to be in the best 

interests of children as required by the Constitution. We therefore recommend 

that it be removed in its entirety 

Dispute Resolution (Clause 27) 

42. Clause 27 introduces an internal dispute resolution mechanism that will require 

the SGB and HOD to meaningfully engage to resolve a dispute. We welcome 

the introduction of a dispute resolution mechanism, as it gives expression to 

the principles of cooperative governance which the Constitutional Court has 

said must characterise the relations between parents and PEDs.  

43. However, as it is unclear what ‘meaningful engagement’ involves, we have 

reservations on the effectiveness of this mechanism. We are also concerned 

that the amendment is silent on disputes between parties other than the HOD 

or the SGB; while the education rights of individual learners who may be the 

subject of the dispute are not sufficiently protected during the 28-day dispute-

resolution process.   
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44. We therefore recommend that this clause be amended to include disputes 

between other parties in the school; that the dispute resolution process be 

truncated to 21 days; and that adequate measures be put in place to ensure 

that individual learners’ rights are protected during the dispute resolution 

process.  

Regulations Clause (Clause 29) 

45. Clause 29(a) seeks to amend section 61 of SASA and provides for the Minister 

to make regulations on the issues listed therein. EE and EELC welcome the 

areas listed for regulation and have noted that issues relating to inclusive 

education and corporal punishment also require an effective regulatory 

framework. 

46. EE and EELC welcome the proposal to empower the minister to introduce 

regulations on education districts, as they are an integral component of the 

education system which has been paid insufficient attention. However, we are 

of the view that, recognising the importance of school districts, this regulation-

making power ought not to be discretionary but mandatory.  

47. We also submit that the penalty provision is exceptionally vague and overly 

extensive. It confers on the Minister the broad and sweeping power to legislate 

offences for the contravention of any provision within any of the regulations 

she may enact, regardless of what the provision may be and what 

consequences flow from its violation. The aim of such a wide-ranging discretion 

is unclear and susceptible to constitutional challenge. We therefore 

recommend that clause 29 be amended to make it compulsory for the Minister 

to make regulations on education districts, and that the provision for offences 

be removed completely. 
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C CLAUSE 2 - COMPULSORY SCHOOL ATTENDANCE / SCHOOL 

DISRUPTIONS 

1. Extending severity of existing criminal sanctions  

48. Currently, section 3 of SASA creates a category of learners for whom it is 

compulsory to attend school.  A failure by a parent, without just cause, to cause 

a learner subject to compulsory attendance to attend school, after receiving 

written notice by the HOD, is an offence under section 3(6)(a). A parent found 

liable under this section can, on conviction, face a fine or imprisonment not 

exceeding six months. Under section 3(6)(b), any other person who, in the 

absence of just cause, prevents a learner falling within the compulsory 

attendance bracket from attending school also commits a crime and if found 

guilty would be liable to the same penalty as would attach to a parent.  

49. Clause 2(a) of the Draft Bill proposes an amendment to section 3(6)(a) and (b) 

of SASA by firstly increasing the maximum prison sentence which can attach 

to these crimes from six months to six years, and secondly by allowing for the 

imposition of both a fine and a sentence.  

50. The Memorandum accompanying the Draft Bill explains the amendments as 

being necessitated by ‘recent incidents, in several provinces, in which 

communities, or portions of communities, prevented learners from attending 

school in an attempt at making a political or other point’.  The suggestion that 

section 3 of SASA could serve as a “deterrent against those who seek to 

disrupt the delivery of education” is put forward by the South African Human 

Rights Commission in its hearing report on the impact of protest-related action 

on the right to basic education in South Africa.1 The SAHRC recommends that 

a National Response Team be established to investigate the efficacy of section 

3 as it relates to prosecuting people involved in protest action that denies 

                                                           
1 The South African Human Rights Commission Report: National Investigative Hearing into the Impact of 

Protest-related Action on the Right to a Basic Education in South Africa (2017) at page 13.  
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learners access to education. And, “[s]hould it be determined by the National 

Response Team that amendments to SASA are necessary; the DBE should 

initiate the process to bring about the necessary amendments to the 

legislation”.2 

51. It appears that no such Task Team has been established or concluded its work 

yet, nonetheless the Draft Bill pushes ahead with suggested legislative reforms 

aimed at drastically increasing the penalties contained in section 3 of SASA 

with no gauge as to the need for this.  

52. No mention is made in the memorandum to the Draft Bill on the considered 

deficiencies or inadequacies of the current criminal penalty provided for under 

sections 3(6)(a) and (b) of SASA and why increasing a possible imprisonment 

sentence to six years would be more effective in punishing the mischief this 

section was aimed at addressing.  It appears that very little can be said of this 

as, according to the South African Human Rights Commission (SAHRC), “the 

DBE and SAPS rarely initiate the use of these criminal provisions in SASA”.3  

An investigation into the efficacy of section 3(6) by a National Response team, 

considering the rarity of prosecutions thereunder, would in any event be of little 

benefit.  Given the lack of prosecution under this section an increase in the 

current penalties can hardly be justified.  

53. For the reasons set out below, EE and EELC are of the view that, despite the 

SAHRC recommendations in this regard, it would be undesirable and 

misdirected to use section 3(6)(a) and (b) of SASA for purposes of prosecuting 

persons who partake in protest activity that frustrates or deny learners their 

right to a basic education. 

(a) Parental Responsibility under 3(6)(a)  

 

                                                           
2 SAHRC Report, above note 1 at v.  

3 SAHRC Report, above note 1 at 13. 
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i. Inappropriate use of SASA 

54. From the memorandum accompanying the SASA Bill which lead to the 

enactment of SASA, it is clear that section 3(6)(a) was intended to compel 

parents to ensure that their children attend school for the duration of the 

compulsory school going period as set out in this section. In other words, it was 

intended to function ‘as a stick’ to ensure that parents fulfil their parental duty 

and not simply provide their children with the choice to play truant or drop out 

before the conclusion of this period.4   

55. This stated purpose behind section 3(6)(a) also accords with the understanding 

of “compulsory schooling” as set out in General Comment 11 to the 

International Convention on Economic Social and Cultural Rights: 

“[t]he element of compulsion serves to highlight the fact that neither 

parents, nor guardians, nor the State are entitled to treat as optional the 

decision as to whether the child should have access to primary 

education.”5 

56. Section 3(6)(a), is therefore an attempt to fulfil South Africa’s national and 

international obligations guaranteeing that schooling be compulsory for a 

defined minimum period.6 This section was therefore never intended as a 

solution to the serious challenge of social protesters who engage in actions 

                                                           
4 Memorandum on the Objects of the South African Schools Bill, GGN 17385 of 22 August 1996 at page 48.  

5 Article 14 of the CESCR General Comment No. 11: Plans of Action for Primary Education, commenting on 

article 13(2)(a) of the International Covenant on Economic, Social and Cultural Rights which requires primary 

education to be compulsory. 

6 South Africa’s obligation to provide compulsory schooling is also set out in international and regional 

conventions such as article 28(1)(a) of the Convention on the Rights on the Child which requires that primary 

education be made compulsory and article 11(3) of the African Charter on the Rights and Welfare of the Child 

which requires compulsory basic education.  South Africa has ratified both these instruments.  Article 4(a) of the 

Convention against Discrimination in Education also requires that primary education be compulsory and article 

26(1) of the Universal Declaration of Human Rights requires compulsory elementary education. 
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that undermine or violate children’s access to a basic education, as has 

occurred more recently. An attempt to use it for this purpose would be 

inappropriate and misplaced.  

57. EE and EELC thus align with the Centre for Child Law’s recommendation (in 

its submission on the Draft Bill) that there exist other laws more suited to 

achieve the stated purpose of the amendment and we share Centre for Child 

Law’s concern that the amendments could render parents vulnerable to 

prosecution should they, out of fear for their children’s safety because of social 

protest related action, decide to keep their children away from school.7  

ii. Criminalising parents is harsh, unfair and ineffective  

58. EE and EELC recognise that the purpose underlying the right to basic 

education is multi-fold. Amongst others, it allows the recipient to achieve their 

right to human dignity and lead fulfilling lives.  It also fosters democratic 

participation and contributes to the economic well-being of society. In South 

Africa particularly, it has enormous transformative potential especially in terms 

of correcting the racial inequalities which continue to exist.  We thus 

acknowledge that society has a vested interest in ensuring that children receive 

an adequate basic education and that both the State and parents have an 

important role to play in this regard.  

59.  We therefore do not condone the conduct of parents who fail to ensure that 

their children receive a basic education.  We are, however, of the view that the 

prosecution of these parents represents an ill-advised attempt to impose an 

easy answer on an intricate issue. Opting for the incarceration of parents, 

assumes that a parent’s conduct serves as the sole cause for chronic 

                                                           
7 Centre for Child Law Submission on the Basic Education Laws Amendment Bill [B-2015] submitted to the 

DBE in November 2017 at page 3, para 8.  
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absenteeism during the compulsory period and that parents possess complete 

control and must accept all blame in this regard.   

60. The National Policy on Learner Attendance, however, recognises otherwise, 

identifying poverty in the South African context as more often the “root cause 

of irregular school attendance”: 

“[Learners stay away from school for many reasons, but in many 

communities poverty is the root cause of irregular school attendance.  

Irregular attendance may be the result of parents’ inability to pay school 

fees or buy uniforms; lack of transport to school; parents or children’s 

chronic illness, including HIV/AIDS and tuberculosis; poor nutrition or 

hunger, child labour, unstable or dysfunctional family and gang 

violence.”8 

61. In its 2017/2018 Global Monitoring Report on Accountability in Education 

(‘Global Monitoring Report’), UNESCO conducts an analysis of 34 countries 

with truancy laws, including South Africa, and concludes that no substantial 

evidence exists that a punitive approach to learner absenteeism works.  What 

is proven is that applying this approach impacts harshly on poor families,  

“there is no substantial evidence to suggest that truancy laws reduce 

chronic absenteeism.  Moreover, socio-economic factors influence 

truancy patterns, with disadvantaged or low-income students 

consistently at greater risk.  Research suggests that punitive measures 

can impose harsh and undue burdens on disadvantaged families and 

students. In England and Wales (United Kingdom), severe sanctions 

disproportionately affected low income families and women, who head 

most single parent Households. Until 2013, fines of US 250 dollars could 

be compounded by court fees of up to 1000 US dollars in Los Angeles, 

                                                           
8 Department of Basic Education: Policy on Learner Attendance, GGN 33150 of 4 May 2010 at pages 8 and 9.  
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United States, leading to crushing debt for poor families. The fines 

actually increased truancy from 5% to 28%.”9 

62. Penalising parents for learner absenteeism therefore equates to penalising 

poverty, and, in particular, penalising poor single mothers.  As shown in the 

UK, single mothers who are imprisoned for their children’s truancy suffer 

further stigma and are susceptible to being drawn into a life of crime.10 Their 

children “may experience ostracism and alienation within their 

neighbourhoods” and have “feelings of abandonment” leading to “a ‘profound 

sense of loss’, depression, ‘difficulty sleeping and concentrating”, and other 

symptoms closely linked to post-traumatic stress disorder.11  

63. In South Africa, as the Constitutional Court has recognised, “[m]any women 

rear children single-handedly with no help, financial or otherwise, from the 

fathers of the children”.12 Imprisoning these mothers for up to six years for their 

children’s absenteeism from school would devastate their families and is 

eminently contrary to the best interests of their children. Children, whether the 

truant child or others in the household, will be left without a parent to ensure 

their health and well-being.  A zero-tolerance approach will likely result in these 

children becoming disengaged, isolated or alienated.13  And convicted 

mothers, upon release, may battle to find employment given their criminal 

                                                           
9 United Nationals Educational Scientific and Cultural Organisation, Accountability in Education – Meeting Our 

Commitments Global Monitoring Report 2017/2018 UNESCO, (2017) at pages 88 and 89.  (UNESCO Global 

Monitoring Report).  

10 Jane Donoghue, Truancy and the Prosecution of Parents – an Unfair Burden on Mothers? at pages 234 and 

235.  On the adverse consequences of the prosecution of UK single mothers for their child’s truancy see also 

Stephen Jones, A Last Resort?  The Prosecution of Parents for their Child’s Truancy, 26 Child & Fam. L. Q. 

322 (2014) 

11 Jane Donoghue, above note 10 at page 235.  

12 President of the Republic of South Africa and Another v Hugo [1997] ZACC 4; 1997 (6) BCLR 708; 1997 (4) 

SA 1 at para 110.  

13 Susan Coetzee and Rienie Venter, South African Law and Policy Regulating Learner Absenteeism at public 

schools: Supporting an Ecosystemic Management Approach (2016) 36 SA Journal of Education at page 6.   
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records thus further compounding their family struggles.  Incarceration may 

thus function to exacerbate the problem of irregular attendance and early drop 

outs.   

64. EE and EELC are therefore of the view that ensuring that all South African 

learners subject to compulsory attendance, attend school requires a holistic 

and welfare based interventionist approach grounded in the spirit of 

constructive engagement and co-operativeness between parents and schools, 

as required by SASA.14  

iii. A holistic solution 

65. Of the 34 countries analysed in UNESCO’s Global Monitoring Report, almost 

one-third of laws stipulate jail time as a solution to learner absenteeism.15 The 

Global Monitoring Report, however, stresses the importance of a supportive 

approach to effectively combat truancy:  

“While truancy laws can provide a legal framework, they need to be 

accompanied with a supporting structure for prevention.  Improving 

parental accountability starts by understanding an improving the school-

parent relationship.  In an educationally disadvantaged area of Paris, 

France a programme offered parents information on how schools 

functioned and advice on supporting and monitoring their children's 

schoolwork. By the end of the school year, the proportion of parents 

actively engaged in the parents’ association was 37% for classes who 

participated in the intervention, compared to 25% of those that did not. 

                                                           
14 Head of Department, Department of Education, Free State Province v Welkom High School and Another; 

Head of Department, Department of Education, Free State Province v Harmony High School and Another 

[2013] ZACC 25; 2013 (9) BCLR 989 (CC); 2014 (2) SA 228 (CC) at paras 137-147 ( ‘Harmony and Welkom’).  

15 UNESCO Global Monitoring Report, above note 9 at pages 88 and 89.  
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The programme led to about a 25% decrease in unexcused absences in 

participating classes.  

In Queensland, Australia, a small randomized trial that expanded initial 

teacher-parent meetings to include students, police and support service 

representatives led to significant reductions in absenteeism amongst 

students aged 10-16.”16 

66. Queensland, Australia does not imprison parents for failing to ensure that their 

children are enrolled and attending school during the compulsory phase.17  

Whilst fines are a possibility,18 before the parent of a truant may be prosecuted 

for an offence, various notice and meeting provisions are required by law.19  A 

parent may be required to attend a meeting to discuss the truancy.20 Where a 

meeting of this nature is scheduled an authorised officer must take “reasonable 

steps” to ensure the parents’ attendance.21  The focus in Queensland is 

therefore firstly, on working with parents to impart on them the importance of 

their children obtaining an education as a means to ensure future compliance.  

67. Further, the Queensland Department of Education and Training have put in 

place policies, informed by the legislation, which provides parents with further 

opportunities for support before possible prosecution.  Policy stresses 

prosecution as a last resort used only for persistent absences with either no or 

unsatisfactory reasons provided and only ‘after the failure of ‘informal and 

personal approaches with student and parent’. In 2008 the Queensland 

Department launched its ‘Every day Counts’ initiative designed to alter parent, 

                                                           
16 UNESCO Global Monitoring Report, above note 9 at pages 89 and 90.  

17 Section 176 of the Queensland Education (General Provisions) Act 2006. (The Queensland Act).  

18 Section 176(1) of the Queensland Act states that the maximum penalty for a first offence and one higher 

penalty for all subsequent offence(s) according to ‘penalty units’. 

19 Section 179 read with section 178 of the Queensland Act.  

20 Section 178(3) of the Queensland Act.  

21 Section 178(4) of the Queensland Act. 
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community and student attitudes to school attendance.  The initiative’s success 

is premised on parent and community support. Programmes include the 

appointment of ‘truancy officers’ to trace children, breakfast clubs and reward 

vouchers.22 In Queensland, school absenteeism is therefore characterised as 

also a community problem requiring a broader response by the community if it 

is to be solved. 

68. In Finland, parents convicted of truancy may be fined but not imprisoned.23  

Education providers are obliged to inform caregivers of any unauthorised 

absences. Finnish schools each have a multi-professional student welfare 

team consisting of, amongst others, the principal and vice, teacher 

representatives and a counsellor and school nurse.  The social services 

agency is also represented on the welfare team.  The team’s work is problem-

centred and deals with issues such as learner truancy.  Social services thus 

appear to play an active role in combatting truancy in Finland.24   

69. EE and EELC are of the view that South Africa should follow the example set 

by these and other jurisdictions which have elected to steer clear of 

imprisonment as a means of tackling truancy in schools.  Given the significance 

of education and the special role that it plays in society, parents who fail to 

send their children to school should be educated on the need for their children 

to attend and the adverse consequences of a failure to ensure that they are 

there.  There should be a more solution orientated approach to learner 

absenteeism in which parents and their children are constructively and 

meaningfully engaged.  Ensuring that all learners attend school and are able 

                                                           
22 Elizabeth Dickson and Terry Hutchinson, ‘Truancy and the Law in Australia: The Queensland Example’ 

(2010) The International Journal of Law and Education, 15(2) at page 87.  Accessible at 

https://eprints.qut.edu.au/42106/3/42106.pdf  

23 Sections 26 and 45 of the Basic Education Act 628 of 1998.  

24 Nobert Grewe, Absenteeism in European Schools, Lit Verlag Mӵnster (2005) at page 15. 

https://eprints.qut.edu.au/42106/3/42106.pdf
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to realise their right to a basic education should be viewed as a welfare based 

issue rather than characterised as a criminal one.   

iv. The excessiveness of the proposed amendment to the penalty 

70. We remain firmly of the view that criminalisation of parents for failing to ensure 

that their children are in school is an inappropriate and undesirable approach 

to the problem of learner absenteeism and early dropouts, and that the penalty 

of imprisonment ought to be deleted from SASA.  However, in the event of the 

Department proposing to maintain this punitive approach, we are deeply 

concerned about the substantial increases in the penalties proposed in clause 

2(a) of the Draft Bill.  Increasing a possible sentence of imprisonment from 6 

months to 6 years for parents is not only highly disproportionate, but is also a 

dracanonian response to the challenge of ensuring all learners subject to 

compulsory attendance are in schools. 

71.  A comparison of the maximum prison sentences which can potentially be 

imposed on parents for their children’s truancy in other jurisdictions 

underscores the excessiveness of the proposal that South African parents 

could face up to 6 years behind bars if successfully prosecuted: 

Pennsylvania 

   

 

 

3 days where failure to comply with 

penalty of court25 

 

Jamaica   

 

 

3rd or subsequent conviction – 14 days26 

                                                           
25 Public School Code of 1949 – Omnibus Amendments Act of Nov. 3 of 2016, P.L. 1061, No 138 (Act 138 of 

2016). (Amended in 2016, previously a maximum of 5 days). 

26 Section 21(5) of the Education Act 8 of 1965. (19 of 1980). 
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Bahamas  

 

 

3rd or subsequent conviction - 1 month27 

 

Nigeria  2nd conviction -  1 month 

Subsequent convictions - 2 months28 

Malaysia 

 

 

6 months29 

 

California 

 

 

 

‘chronic truancy’ – deferred entry of 

judgment - 12 months30  

 

Singapore  12 months31 

 

England and Wales  

 

 

51 weeks32 

 

72. Even within the jurisdictions tabled, some offer supportive steps as a possible 

sentence.  Supportive measures include appearing before a ‘school 

attendance improvement conference’ and undertaking improvement or 

mediation programmes, parenting classes or substance abuse treatment.  

Referrals to mental and physical health services and periodic meetings with 

                                                           
27 Section 26(1) of the Education Act (Chapter 46) No. 15 of 1962.  

28 Section 2(4) of the Compulsory, Free Universal Basic Education Act 2004, A 113 and Section 15(6) of the 

Child’s Right Act 2003.  

29 Section 29A. (4) of the Education Act of 1996, Act 550.  

30 California Penal Code 270.1. and Senate Bill 1317.  Prosecution also possible under Penal Code 272.  

31 Section 7 of the Compulsory Education Act 27 of 2000 (Chapter 51).  

32 Section 444(1A) of the Education Act 1996.  
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school district representatives are also possibilities mentioned.  These reflect 

an acknowledgment that a criminal approach divorced from social realties is 

an ineffective way to combat truancy. 

73. In Pennsylvania and Nigeria offending parents can be sentenced to community 

service and in many of the jurisdictions tabled there are detailed prior steps 

required or valid defences specifically legislated, or provision made for a 

process of exemption.  Imprisonment may not necessarily be a permissible 

sentence for a first offence.   

74. Section 3(6)(a) of SASA, however, contains very little in the way of a supportive 

framework or procedural safeguards.  

Recommendations 

75. In light of the above, EE and EELC recommend the following: 

75.1. That section 3(6)(a) of SASA be amended to remove the prospect of 

criminalisation. 

75.2. That section3(6)(a) of SASA be amended to make provision for a 

more co-operative social interventionist approach aimed at securing 

learner attendance during the compulsory schooling phase. 

Alternative recommendations 

76. Equal Education and EELC remain firmly of the view that the criminalisation of 

parents for failing to ensure that their children attend school is an inappropriate 

manner for securing learner attendance. The following recommendations, 

however, are made in the alternative and as a means to ameliorate the impact 

of criminalisation on parents. 
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76.1. That the proposed increase to the penalties contained in sections 

3(6)(a) be abandoned.   

76.2. That section 3(6)(a) of SASA be amended to require a court to satisfy 

itself that a parent is capable of paying any fine imposed.  

76.3. That clause 3 be amended to make provision for a parent, upon 

receiving notice from the HOD, to make representations setting out 

their reasons for failing to cause a child to attend school 

76.4. That a non-exhaustive list of valid defences be legislated  

76.5. That section 3 of SASA be amended to include further procedural 

safeguards and supportive mechanisms to secure a learner’s 

attendance at school. 

2. Prevention by any other person 

77. Section  3(6)(b) states that any other person who, without just cause, prevents 

a learner subject to compulsory attendance from attending school commits an 

offence and is liable to a fine or imprisonment not exceeding 6 months.  Clause 

2(a) of the Draft Bill proposes an increase to the maximum imprisonment from 

6 months to 6 years and allows for the imposition of both a fine and a sentence.  

78. EE and EELC are of the view that there exist other laws more suited to ensure 

the prosecution of persons whose conduct may fall under this section.  To the 

extent that persons engage in unlawful activities which prevent learners from 

accessing education, then existing common law crimes or statutory crimes 

better suited for the purpose of criminalisation will apply. 

Recommendation 
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79. In light of the above, EE and EELC recommend that section 3(6)(b) be deleted 

in its entirety. 

Alternative Recommendation 

80. Alternatively, that the proposed increase to the penalties contained in sections 

3(6)(b) of SASA be abandoned.   

 

(b) Wilful disruption, interruption, hindering, obstruction  

 

81. Clause 2(b) of the Draft Bill seeks to insert an extraordinarily wide provision 

into SASA creating a new statutory crime for wilful interruption, hindering, 

disruption, or obstruction of a school in the performance of its activities. The 

penalty for this new criminal offence would be a fine or imprisonment of up to 

six years, or both. 

82. This provision is broad and would potentially include a range of activities that 

notionally “interrupt”, “disrupt”, “hinder” or “obstruct” school activities, but which 

are justified by compelling reasons or in the course of the exercise of other 

constitutionally protected rights, including the right to protest.  

83. As already stated above, EE and EELC believe that it would be undesirable 

and misdirected to use education legislation for purposes of prosecuting 

persons who partake in protest activity.  

i. The Constitutional right to protest 

84. In the context of education in South Africa, the right to protest has a long 

history. The most iconic example of public protest in support of equality in 

education is the 1976 Soweto Uprisings where students organised, mobilised 
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and demonstrated demanding the abolition of inferior quality education for 

black children and as part of the broader liberation struggle. Since then, the 

Constitution has enshrined the ‘right to protest’ in a basket of rights including 

section 17, which grants everyone the right to peacefully assemble, 

demonstrated and present petitions; section 16, which grants everyone 

freedom of expression; and section 18, which provides everyone the freedom 

of association.  

85. In Satawu v Garvas,33 Constitutional Court stated: 

“The right to freedom of assembly is central to our constitutional 

democracy. It exists primarily to give a voice to the powerless. This 

includes groups that do not have political or economic power, and other 

vulnerable persons. It provides an outlet for their frustrations. This right 

will, in many cases, be the only mechanism available to them to express 

their legitimate concerns. Indeed, it is one of the principal means by 

which ordinary people can meaningfully contribute to the constitutional 

objective of advancing human rights and freedoms. This is only too 

evident from the brutal denial of this right and all the consequences 

flowing therefrom under apartheid. In assessing the nature and 

importance of the right, we cannot therefore ignore its foundational 

relevance to the exercise and achievement of all other rights.” 

 

ii. Causes and effect of social protest on education 

86. In its investigation report on the impact of protest action on education the 

SAHRC acknowledges that annually South Africa experiences over 13 500 

                                                           
33 South African Transport and Allied Workers Union and Another v Garvas and Others (City of Cape Town as 

Intervening Party and Freedom of Expression Institute as Amicus Curiae 2013 (1) SA 83 (CC) at para 61 

(‘SATAWU v Garvas’). 
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incidents of public protest, the majority of which are non-violent, and that only 

some affect the right to a basic education.34 In those incidents that do affect 

the right to basic education, it is further acknowledged that they are “largely 

unrelated to education”35 and tend to primarily relate to government service 

delivery.36 

87. The SAHRC also notes that protests may be due to young people’s frustration 

with poverty, unemployment, and a lack change in their material conditions; 

while also noting the cause to be parents’ apathy, despair and frustration with 

education’s failure to remove their children from a vicious cycle of poverty.37 

Due to all of these problems, the SAHRC finds that the disruption of education 

is seen as an easy target by protestors to elicit government action. Therefore, 

in its recommendations the SAHRC identifies an obligation resting on the 

Department of Basic Education to use the instruments available to it to ensure 

that disruptions of education caused by public protests are minimised. 

Specifically, the SAHR recommends that amendments to SASA are effected 

to ensure the criminal prosecution of any persons engaged in public protests 

who deny learners access to education.38 

88. It is clear from the above that, while the SAHRC identifies some groups of 

persons who may be responsible for disruption of schooling, the amendment it 

recommends the DBE to make to SASA is intended to apply as a blanket 

measure against all person who cause disruptions regardless of the 

circumstances. This might possibly apply to a wide array of people, including 

ordinary members of the community surrounding a school; learners, teachers 

                                                           
34 SAHRC Report, above note 1 at pages 4 and 30  

35 SAHRC Report, above note 1 at page 3. 

36 SAHRC Report, above note 1 at page 31. The examples cited include demarcation disputes in Vuwani, 

Limpopo; access to water in Zeerust, North West; mass evictions in Hammanskraal, Gauteng; and the 

construction of a road in Kuruman, Northern Cape. 

37 SAHRC Report, above note 1 at page 31. 

38 SAHRC Report, above note 1, Recommendation 4, at page 40. 
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and other staff inside the school; other groups, individuals or organisations who 

might seek to stage a protest at or near the school, which will cause a 

disruption to schooling. Therefore an amendment couched in terms as wide as 

the proposed section 3(7) is likely to have unintended consequences that 

undermines constitutional rights such as the right to protest, freedom of 

association and even the constitutional right to strike, in the case of teachers. 

iii. Equal Education’s experience 

89. EE members (called Equalisers) use campaigning, mass mobilization, 

demonstrations and protest as a key tools to advocate for the improvement of 

the quality of education in mainly township and rural schools.  

90. Indeed, Equalisers have run several national campaigns on issues such as 

school infrastructure, scholar transport and school sanitation. Therefore 

Equalisers use peaceful protest as a means to self-advocate for their right to 

basic education and realisation of the Constitution’s vision.  

91. Learners such as Equalisers may sometimes undertake legitimate protest 

actions at school. By definition, protest action may entail some element of 

“interruption” or “disruption” even if only minimally so (for example, a silent 

protest in a classroom against teacher abuse). The effect of the proposed 

amendment would be to place these children at risk of criminalisation merely 

for exercising their constitutionally protected rights to protest and freedom of 

expression. 

92. Similar effects of criminalisation are likely to arise in the case of parents, 

community members or any other individual who engages in peaceful protest 

which may minimally cause some “disruption” to school activities. Such 

criminalisation will not withstand constitutional scrutiny. 

iv. The effect on teachers 
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93. Like learners, teachers are directly affected by the education system as internal 

stakeholders. However they are in the unique position of also being employees 

within education, and therefore also hold labour rights which are 

constitutionally protected. These are, the right to freedom of trade occupation 

and profession in section 22; and others such as the right to fair labour 

practices, the right to form and join a union, and the right to strike, all protected 

in section 23 of the Constitution. 

94. Similar to the students of 1976, teachers and teachers’ unions have been at 

the forefront of the struggle against inferior quality education for black students 

provided by the apartheid government. The Transvaal African Teachers’ 

Association organised numerous strikes as a sign of opposition to Bantu 

education saying that it was used to ‘produce ignorant…cheap labour…of an 

oppressed people.39 In a mass march organised recently, teacher unions in 

the Western Cape have joined EE in campaigning for safer schools.40 

Therefore teachers have used the right to strike to advocate for not only the 

improvement of their working conditions as employees, but also in advance of 

the right to education.  

v. Existing remedies for unlawful conduct 

95. EE and EELC do not condone unlawful conduct that materially compromises 

the right to education and best interests of children. However, to the extent that 

persons are responsible for such conduct, there already exist several laws that 

may be used to deter such conduct. This includes, for example, penalties under 

the Regulation of Gatherings Act. 

                                                           
39 J Hyslop, ‘Teacher Resistance in African Education from the 1940s to the 1980s’ in M. Nkomo (ed) 

Pedogogy of Domination Toward a Democratic Education in South Africa (1990) at page 101. 

40 BusinessLive ‘Equal Education Leads March for Safety At Western Cape Schools’ 28 October 2017 

https://www.businesslive.co.za/bd/national/education/2017-10-28-equal-education-leads-march-for-safety-at-

western-cape-schools/  

https://www.businesslive.co.za/bd/national/education/2017-10-28-equal-education-leads-march-for-safety-at-western-cape-schools/
https://www.businesslive.co.za/bd/national/education/2017-10-28-equal-education-leads-march-for-safety-at-western-cape-schools/
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Recommendation 

96. In light of the above, EE and EELC recommend that clause 2(b) be abandoned 

in its entirety.   

D SCHOOL GOVERING BODIES THE TENSION BETWEEN 

DECENTRALISATION AND CENTRALISATION  

97. The clauses The clauses of the Draft Bill that relate to school governing body 

(SGB) powers have received much attention in public debates about the Bill. 

At the heart of contestations around these clauses is the difficult tension 

between decentralisation and centralisation in school governance. Proponents 

of decentralisation argue that, on a political level, it enhances democratic 

participation and community involvement and that it allows for greater 

responsiveness to contextual factors. On an economic level it is seen to allow 

for greater efficiency and to provide a way of mobilising additional resources 

for education.41 Arguments in favour of centralisation include greater equity 

and a fairer distribution of human and financial resources. Central governance 

can, at least in theory, give preference to broader systemic considerations over 

narrower individual interests.  

98.  Despite the fact that democratisation is often used as a justification for 

decentralisation, the one does not automatically translate to the other. 

Respected education professor Yusuf Sayed argues that effective 

decentralisation depends on certain pre-existing conditions: “For example, in 

countries with high levels of inequity and low local capacity the state perhaps 

has to play a more directive role.”42 He maintains that the lack of equality and 

local capacity in the South African context, has led to mainly professional white 

                                                           
41 Lauglo, J., Forms of Decentralisation and their Implications for Education Comparative Education (1995), 

31(1) at pages 5 to 29. 

42 Sayed, Y., Democratising Education in a Decentralised System: South African Policy and Practice. 

Compare: A Journal of Comparative and International Education, 2002, 32(1) at page 38. 
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middle class parents benefitting from educational decentralisation.43 The 

arrangements put in place by SASA has allowed privileged SGBs of former 

Model C schools to pursue narrow parochial interests at the expense of 

broader equity concerns. 

99. On the other hand, a 2003 Ministerial Review Committee on SGBs points out 

that, in the same way that there is no automatic link between decentralisation 

and democracy, there is also no automatic link between centralisation and 

equity. The Committee report44 – the so-called “Soudien report” – mentions 

political will and capacity of the central authority as key factors that are 

necessary to facilitate greater equity through centralisation.  

100. In reality neither greater decentralisation nor greater centralisation is by default 

good or bad. What is essential to engage with is the specific context and the 

specific institutional arrangements put in place. The crux is in the specifics of, 

and interplay between, these two factors.  The difficulty in the South African 

context specifically is that high inequality and low local capacity exist alongside 

often weak and sometimes corrupt provincial education departments (PEDs). 

Where one’s aim is greater equality in the education system, it is not always 

evident which level of the system is best able to ensure it. These are the 

tensions that EE and the EELC grapple with in our submission on the various 

clauses that touch on SGB powers. 

E THE NEED FOR SGB CAPACITATION – SECTION 19 OF SASA 

101. EE and EELC are of the view that greater PED oversight over certain SGB 

functions is welcomed and necessary. However, in an attempt to deal with the 

                                                           
43 Sayed, Y., Discourses of the Policy of Educational Decentralisation in South Africa since 1994: an 

Examination of the South African Schools Act . Compare: A Journal of Comparative and International 

Education, 1999, 19(2), at pages 141 to 152. 

44 Department of Basic Education Ministerial Review Committee, Review of School Governance in South 

African Public Schools (Soudien Report), Pretoria, 2002. 
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low capacity of certain SGBs, the DBE has largely resorted to stripping SGBs 

of their powers, rather than balancing moves towards centralisation with 

greater support for SGBs. 

102. All the policies that informed the drafting of SASA emphasised the importance 

of SGB training. White Paper II (1996) sets out a comprehensive plan for 

building capacity.45 This includes programmes for governing bodies, amongst 

others district-level programmes that would enable successful schools to share 

their experience with under-resourced schools whose management and 

governance capacities need to be built. However, none of the specific 

provisions relating to SGB training were included in SASA. Instead, SASA only 

requires that provinces must “provide introductory training for newly elected 

governing bodies to enable them to perform functions” as well as “continuing 

training” to those governing bodies. 

103. Research by University of South Africa academics on SGB training in the Free 

State, showed that SGB training has often not been adequate.46 The research 

report mentions that training workshops are mostly located in central locations, 

posing challenges for members in rural and farm areas to gain access. The 

training materials provided are usually written in English, thus creating an 

additional language barrier for non-English speakers. The training provided on 

Curriculum Assessment Policy Statements (CAPS) is not thorough, and so 

members of SGBs are not adequately capacitated, yet have to submit 

recommendations on appointments for educators who would implement 

CAPS. 

                                                           
45 Education White Paper 2 on the Organisation, Governance and Funding of Schools, General Notice 

Department of Education, Notice 130 of 1996, GG 16987, Vol 169, 14 February 1996.  Section 4: Building 

Capacity for Management and Governance.  

46 Tsotetsi, S., Van Wyk, N. & Lemmer, E., The Experience of and Need for Training of School Governors in 

Rural Schools in South Africa, South African Journal of Educators, Vol 28 at page 389.  Accessible at  

http://www.scielo.org.za/pdf/saje/v28n3/a07v28n3.pdf  

http://www.scielo.org.za/pdf/saje/v28n3/a07v28n3.pdf
http://www.scielo.org.za/pdf/saje/v28n3/a07v28n3.pdf
http://www.scielo.org.za/pdf/saje/v28n3/a07v28n3.pdf
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104. To rectify the imbalance between oversight and support, EE proposes that the 

DBE expands section 19 of SASA, to include “Enhancement of capacity of 

governing bodies”. Amendments to this section should provide clearer criteria 

for the support PEDs must provide to SGBs, such as that it should be 

contextually relevant, regular and aimed at equipping SGBs with practical 

skills.  

Recommendations  

105. That section 19 of SASA be amended to allow for the insertion of a subsection 

which will require that an HOD must establish a programme to provide 

continuing training to SGBs that is contextually relevant, regular and equips 

SGBs with the practical skills needed to perform its functions.  

F SCHOOL ADMISSION POLICIES – CLAUSE 3 

106. Section 5(5) of SASA currently empowers SGBs to determine their own 

admissions policy subject to the provisions of SASA and any provincial laws. 

In relation to the implementation of admissions decisions, the Constitutional 

Court has set out its understanding that “the scheme of the Schools Act in 

relation to admissions indicates that the Department maintains ultimate control 

over the implementation of admission decisions” provided any departmental 

intervention is done reasonably and in a procedurally fair manner.47  

Furthermore, the relevant department official(s) and SGBs have a duty to 

engage with each other in good faith to resolve the dispute.48   

                                                           
47 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others 

ZACC 34; 2013 (6) SA 582 (CC); 2013 (12) BCLR 1365 (CC) at para 52.  EE served as amicus in this matter to 

point out the need for departmental override for purposes of addressing historical injustices and ensuring the 

equitable distribution of resources across the system.   

48 Rivonia, above note 47 at para 49(4).  
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107. The proposed amendments in clause 3 of the Draft Bill seeks to provide the 

HOD with the “final authority” to admit a learner to a public school subject to 

the MEC’s ability to pronounce on appeals against admission decisions.   

108. The Draft Bill also requires SGBs to submit their admission 

policies/amendments thereto to the HOD for approval, and the HOD may 

approve the policy/amendments thereto or return it to the SGB with 

recommendations. Before signing off on a school’s admissions policy, the HOD 

must be satisfied that the policy considers the best interest of the child (with 

emphasis on equality and equity), accessibility to a school within the 

community by learners and available resources of the school.  SGBs are also 

required to review their admissions policies every three years, if the relevant 

factors that must inform the policy (in terms of the proposed amendments) 

have changed or, at the request of the HOD. 

(a) The admissions process 

109. EE and EELC welcome the introduction of these amendments, in particular the 

proposed oversight process for admissions policies by the HOD, as this will 

further strengthen government’s ability to ensure a more equitable distribution 

of learners across schools. We are, however, concerned that the proposed 

amendments fail to pay adequate heed to the partnership which exists between 

government and SGBs as set out in a number of decisions by the Constitutional 

Court.   

110. We therefore recommend the insertion of a clause which will pay due heed to 

the SGBs role in the admissions process through requiring consultation with 

the SGB over a determined period in order to resolve a dispute which relates 

to the placement of a learner at their school.  This process must take into 

account the best interests of the affected learner(s).  We hold the view that a 

reasonable period for consultation, given the urgency of securing a place for a 

learner and in particular the learner’s immediate right to a basic education, 

would be 14 days. 
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111. The process contemplated ought to be separate from the general dispute 

resolution clause given the particular need to ensure that a MEC is in the 

position to fulfil, with the necessary expedience, their obligation to ensure that 

every learner in their province is able to attend school. 

Recommendation 

112. In light of this, EE and EELC recommend that: 

112.1. A clause be inserted requiring an HOD to consult with an SGB in the 

event of a dispute regarding the placement of a learner at a particular 

school and that this consultation take place in a manner which 

considers the best interests of the affected learner including their right 

to a basic education. 

112.2. The maximum period for consultation between an HOD and SGB 

regarding the placement of a learner be 14 days. 

112.3. That the HOD be empowered to make a final decision after the period 

for consultation has expired. 

(b) The factors to inform an HOD’s scrutiny of admissions policies.  

113. Under the proposed amendments in clause 3(b) of the Draft Bill HODs, when 

reviewing admissions policies/amendments thereto, must consider certain 

specified factors. We welcome the introduction of factors to guide the HOD in 

his/her decision making on whether to approve an admissions policy. We are 

of the view that the insertion of certain additional factors will further aid the 

HOD in deciding whether to approve an admissions policy. 

Recommendations  
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114. EE and EELC therefore recommend  that the following factors listed below be 

inserted into clause 3(b): 

114.1. The efficient and effective use of state resources  

114.2. The enrolment trends in surrounding schools and the extent of their 

excess capacity, if any  

(c) The admissions appeals process  

115. Clause 3(b) of the Draft Bill seeks to introduce a specified period within which 

a learner/parent can appeal against a school’s refusal to admit a learner.  An 

appeal must be lodged within 14 days of receiving the notification of refusal.   

116. The EELC undertakes law clinic work where we assist individual and 

community clients with, amongst others, school admissions matters. Through 

knowledge gained from this work, we are aware of the practice of some schools 

to simply reject learners outright without providing any substantive reasons for 

their decision.  This then places the burden on parents or organisations like the 

EELC to enquire regarding the reasons for refusal.  From our experiences it 

can take two weeks and sometimes even longer to obtain written reasons so 

as to formulate an appeal.  

117. We suggest that, in order to give meaningful effect to a learner/parent’s right 

of appeal in section 5(9) of SASA that section 5(8) of SASA be amended to 

ensure that the HOD provides a response to the application without undue 

delay and further that it be clarified that reasons for refusal of the application 

must be provided at the same time as when the decision is communicated.  

This is needed even more so in light of the Draft Bill’s proposal to limit the 

period of a parents right of appeal to 14 days.  
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118. Clause 4(c) of the Draft Bill seeks to give the MEC 21 days within which to 

respond to an appeal. We are, however, of the view that the period to 

pronounce on an appeal should be equivalent to the period in which a 

learner/parent is expected to lodge one. This is in light of the need for adequate 

alternative arrangements to be made by a parent in order to ensure that their 

child is placed in a school and the limited time within which they have to do so. 

Recommendations: 

119. EE and EELC recommend that section 5(8) of SASA be amended through the 

insertion of the following words: 

119.1. The HOD must, without undue delay, inform the parent in writing of 

such refusal and, at the same time, furnish the reason therefor. 

119.2. That the suggested period within which a MEC is to pronounce on an 

appeal be shortened to 14 days.   

G CLAUSE 4  - SCHOOL LANGUAGE POLICIES – SECTION 6   

(a) Factors an HOD must consider when evaluating a school’s language 

policy  

120. SASA currently empowers SGBs to determine their own language policy, 

subject to the Constitution and provincial laws. Clause 4(b) of the Draft Bill 

requires SGBs to submit their language policies to the HOD for approval, and 

the HOD may approve the policy or return it back to the SGB with 

recommendations.  

121. Before signing off on a school’s language policy, the HOD must be satisfied 

that the policy considers the best interest of the child (with emphasis on 

equality), the dwindling number of learners who speak the language of learning 
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and teaching (LOLT), the effective use of resources and classroom space and 

the broader language needs of the community where the school is located. 

Lastly, the SGB must review language policies every three years, or when 

circumstances necessitate a change in a school’s language policy. This is to 

ensure that language policies remain in line with the Constitution and provincial 

law. 

122. EE and EELC welcome the introduction of these amendments as they will 

empower the HOD to oversee language policies/amendments thereto to 

ensure that these policies are constitutionally compliant.  The proposed 

screening process will help safeguard against schools use of their language 

policies in a way that is contrary to the interests of the community it serves and 

undermining of the effective use of public resources within the public education 

system. 

123. We also welcome the introduction of factors which are to guide the HOD in his 

or her decision making on whether to approve a policy or refer it back to an 

SGB with recommendations. However, the reference to ‘dwindling’ twice over 

in clause 4(b) seems misplaced as it creates an assumption that the number 

of learners who speak the LOLT at the relevant school are dwindling.  It seems 

what was intended was that the number of learners in attendance at the school 

in question be considered.  We are of the view that the insertion of certain 

additional factors will further aid the HOD in deciding whether to approve a 

language policy.  

Recommendations: 

124. EE and EELC make the following recommendation: 

124.1. That the references to ‘dwindling’ in clause 4(b) be removed. 

124.2. With respect to the new proposed section 6(7) of SASA, that the 

factors listed below be inserted into clause 4(b)  
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124.3. The enrolment trends of the school;  

124.4. The extent of excess capacity in the case of a single medium school 

and the trends in this regard; 

124.5. The demand for conversion to dual medium of a single medium school 

and 

124.6. The availability of and accessibility to other similarly resourced public 

schools, for learners who are language barred from attending the 

single medium school. 

(b) Factors an HOD must consider when determining whether it is 

practicable for a school to have more than one language of instruction  

125. Under clause 4(b) of the Draft Bill, the HOD is empowered to direct a public 

school to adopt more than one language of instruction where this is practicable.  

The HOD must take into account the best interests of the child with emphasis 

on equality and equity, the dwindling number of learners who speak the LOLT, 

the need for effective use of classroom space and resources of the public 

school and the language needs of the broader community in which the school 

is located.   

126. EE and EELC welcome these amendments as they will provide the necessary 

statutory muscle for the State to fulfil its constitutional duty under section 29(2) 

of the Constitution to provide everyone with a right to an education in an official 

language of their choice where this is reasonably practicable.  Empowering the 

HOD in the manner proposed by the Draft Bill will help guard against the 

possibility of single medium language policies of historically privileged schools 

operating in a way that keeps enrolment levels low and those schools 

undersubscribed, and which invariably makes it impossible for black learners 

to attend those schools.  
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127. Indeed, the Constitutional Court in AfriForum and Another v University of the 

Free State has stated that: 

“It would be unreasonable to slavishly hold on to a language policy 

that has proved to be the practical antithesis of fairness, feasibility, 

inclusivity and the remedial action necessary to shake racism and its 

tendencies out of their comfort zone. Section 29 of the Constitution. . 

. is fundamentally about . . .  the impermissibility of racial 

discrimination, intended or otherwise, in all our educational 

institutions.”49 

128.  In this same matter the Constitutional Court goes on to explain that intrinsic to 

the decision-making process under section 29(2) is the “critical need . . . to 

undo the damage caused by racial discrimination”.50  What is reasonable must 

be considered in light of “the need to cure the ills of our shameful apartheid 

past”.51  The Court recognised the challenges posed “where scarce resources 

are deployed to cater for a negligible number of students, affording them close, 

personal and very advantageous attention while other students are crowded 

into lecture rooms.”52 

129. We are of the view that the insertion of certain additional factors under clause 

4(b) (as listed below) will further aid the HOD in ensuring that determinations 

under section 29(2) are made, as required by the Constitutional Court, in a way 

that serves to dismantle racial privilege within education institutions as 

opposed to further entrenching the status quo.  

                                                           
49  AfriForum and Another v University of the Free State [2017] ZACC 48, 29 December 2017, at page 20, para 

46. (‘Afriforum v UFS’) 

50 AfriForum v UFS at page 22, para 50.  

51 AfriForum v UFS  at page 23 para 53.   

52 AfriForum v UFS at page 23, para 52.  
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Recommendations: 

130. EE and EELC therefore recommend that with reference to the proposed 

section 6(10) of SASA, that the factors listed below be inserted into clause 4(b):  

130.1. The extent of excess capacity in the case of a single medium school 

and the trends in this regard;’ 

130.2. The demand for conversion to dual medium of a single medium 

school;  

130.3. The availability of and accessibility to other similarly resourced public 

schools, for learners who are language barred from attending the 

single medium school; 

130.4. The geographical areas that learners attending the single medium 

school come from and 

130.5. The curriculum options offered.   

(c) The need for human and material resources upon language policy 

conversion   

131. The conversion of a school language policy through the introduction of an 

additional language(s) is inevitably accompanied with a need for additional 

human and material resources to ensure that learners seeking enrolment, as 

a result of the new language on offer, are able to adequately and meaningfully 

access an education in the official language of their choice.   

132. EE and EELC are thus concerned that there remains a large shortage of 

educators that can teach the various learning areas in languages other than 
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English and Afrikaans.53 This could hamper the HOD’s ability to successfully 

introduce an additional LOLT, as such an instruction must be practicable. The 

consequences of a shortage of educators who can teach in more neglected 

languages was highlighted in 2013 when a Western Cape secondary school 

for learners with hearing impairments discontinued sign language as a LOLT 

for learners in grades 10 to 12 because the PED did not have enough 

educators who could communicate and teach in sign language.  At the time 

this was the only secondary school in that area that offered English-medium 

sign language as the LOLT.54  

133. In relation to textbooks, PEDs have struggled to punctually procure and deliver 

textbooks for schools in the correct language.  A well-known example of this is 

the Limpopo textbook saga, which left learners in rural schools without 

textbooks and learning material in their LOLT for an unreasonably extended 

period.  

134. It is imperative that any decision by an HOD to alter a language policy of a 

school has an attendant obligation on that HOD to take positive action to 

ensure that the school in question receives the requisite support for ensuring 

successful implementation of its altered language policy.  

Recommendations: 

135. That an additional sub-clause be inserted which imposes an obligation on an 

HOD to ensure that when directing a school to alter its language policy, through 

the introduction of an additional language, that school receives the necessary 

support to render it capable of providing adequate tuition in the additional LOLT 

being offered.  

                                                           
53 Stein, N: Basic Education Rights Handbook – Education Rights in South Africa: Chapter 11: Language in 

Schools, Section 27, 2017 at page 206. 

54 Stein, above note 53 at page 216.  



48 
 

 
 

(d) The need to guard against language policies being used for 

preserving privilege and/or as a proxy for racist practices  

136. Notwithstanding all the positive suggested reforms, there remains in practice 

the danger of schools continuing to utilise language policies as a barrier to 

equitable access to education by simply turning potential applicants away on 

the basis that they seek tuition in a different language. This is despite the 

possible under-utilisation of resources at that school and a significant amount 

of overcrowding in neighbouring schools.  

137. There is evidence, at least in Gauteng, that language policies have been used 

as a proxy for racist practices and actions by Afrikaans single medium schools.  

These schools have employed their policies as a basis for barring black 

learners living within the geographical surrounds from applying to them.55  The 

Federation of Governing Bodies of South African Schools (FEDSAS) has in 

fact acknowledged, in litigation initiated by it, that there are schools that have 

used their language policies as a “mechanism for screening applications in a 

manner that suggests that the screening occurs with racist intent.”56  

138. Where schools can simply show potential applicants, particularly those seeking 

to be enrolled at entry-phase level, the door through a reliance on its language 

policy, the HOD’s ability to effectively gauge the language make-up and needs 

of the implicated schools and areas will be significantly compromised.  

139. This would in turn, adversely impact on the HOD’s ability (as contemplated in 

the Draft Bill) to reach an informed conclusion, on whether a school’s language 

policy accords with the broader community needs for learning and teaching 

                                                           
55 FEDSAS v MEC Department of Education, Gauteng and Another, Gauteng Local Division 18246/15      

Answering affidavit of Edward Mosuwe (DDG, Curriculum Management, Gauteng Department of Education) 

dated 15 September 2015 at pages 457 to 460 , para 112 and page 468 at para 119.7.   

56 FEDSAS, above note 55 Replying Affidavit of Paul Colditz (FEDSAS, CEO) dated 20 October 2015 at page 

581, para 40.1, page 581.  
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and ought to be approved. It would similarly hinder an HOD’s ability to properly 

determine if she/he should invoke their proposed power, under clause 4(b) to 

direct a school, where practicable, to have more than one language of 

instruction.  

140. EE and EELC are of the view that an amendment is needed which makes it 

clear that schools are obliged to accept all applications regardless of the LOLT 

needs of the applicant and to feed this information to the Department who must 

then apply the school’s language policy in finalising admissions to that school.  

This will help ensure that the Department has the information needed to aid its 

understanding of why some single medium schools are not filled to capacity, 

whether single medium schools are favouring learners from outside of the 

school’s feeder zone over learners within the feeder zone, what the demand 

for the school would otherwise be if parallel/dual medium is offered and 

141. We submit that the suggested amendments would help the DBE dismantle the 

perpetuation of historical inequities within the basic education system where 

single medium better resourced schools are sealed off from black learners 

wishing to access them in the context of overwhelmingly poorly resourced and 

overcrowded public schools. 

Recommendations: 

142. EE and EELC thus recommend that a clause be inserted which makes it clear 

that it is not for the SGB itself to apply the school’s language policy directly in 

the admission of entry phase learners.  In particular, it should be made clear 

that schools should not be permitted: 

142.1. To refuse to accept applications from learners whose choice of LOLT 

differs from a school’s language of tuition; and 

142.2. To refuse to include these learners on admissions waiting lists for 

consideration by the Department.  
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143. We further recommend that a clause be inserted that clarifies that school 

language policies be applied by the Department when it places entry-phase 

learners at public schools, subject to the HOD’s proposed power to alter a 

school’s language policy.  

H CLAUSE 6 – CODES OF CONDUCT – SECTION 8 

144. During the course of our work, EE and EELC have engaged with the 

Department of Education and the provincial education departments in various 

ways on matters relating to schools’ codes of conduct and their negative impact 

on learner’s rights.  EE and EELC have remediated various instances of 

discrimination against learners based on schools’ codes of conduct including, 

Rastafarian learners in the Western Cape who were unlawfully excluded from, 

or denied admission to their schools on the basis that their dreadlocks were a 

violation of the schools’ codes of conduct. However, in most cases settlements 

are only reached after some weeks of negotiation, and usually after the threat 

of litigation.   

145. In the case of Lerato Radebe, the EELC successfully acted on behalf of a 

Rastafarian learner in the Free State who was unlawfully excluded from class 

for refusing to cut her dreadlocks, as required by her school’s code of 

conduct.57 And in the Constitutional Court, EELC represented EE as a ‘friend 

of the court’ in a matter concerning two pregnant learners who were excluded 

from their respective schools under codes of conduct.  EE made submissions 

before the Constitutional Court on the discriminatory impact of these codes of 

conduct on pregnant learners.58 

                                                           
57 Radebe and Others v Principal of Leseding Technical School and Others (1821/2013) [2013] ZAFSHC 111 (30 

May 2013).  

58 The Harmony and Welkom judgment. The EELC has also assisted pregnant learners to return to school where 

schools, acting in terms of their codes of conduct, have excluded these learners on the basis of their pregnancy.  

In this regard, EELC has engaged with SGBs, district officials and provincial officials in the Western Cape, 

Gauteng and KwaZulu-Natal, as well as officials in the DBE. 
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146. We therefore welcome, in principle, legislative reforms aimed at ensuring that 

school codes of conduct do not operate in a manner which discriminates 

against learners and undermines their right to a basic education.  

(a) Codes of Conduct – the exemption process  

147. Clause 6(a) of the Draft Bill seeks to amend section 8(2) of SASA, the section 

which addresses the adoption of schools’ codes of conduct and the disciplinary 

procedures related thereto.  The suggested amendments in clause 6(a) would 

require that school codes of conduct consider “the diverse cultural beliefs and 

religious observances of the learners at the school.”  EE and EELC welcome 

the inclusion of this amendment as this will provide some surety that SGBs are 

sensitive towards and give due consideration to cultural beliefs and religious 

observances when devising school codes of conduct.  

148. Clause 6(b) of the Draft Bill sets out a process for a learner to obtain an 

exemption from a school’s code of conduct.  We applaud the introduction of an 

exemption process as this will help ensure that learners learn in a diverse 

environment, characterised by understanding, tolerance of difference and 

mutual respect for constitutional rights.  

149. We are, however, concerned about the breadth of clause 6(b) of the Draft Bill 

which provides parents and learners with the option to “make application to the 

governing body requesting an exemption of that learner from complying with 

the code of conduct or certain provisions thereof on just cause shown.”  We 

are of the view that a learner ought not to be exempted from the school’s code 

of conduct in its entirety.  Codes of conduct by their nature may include 

anything from exam rules to disciplinary procedures including procedures 
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related to serious misconduct of learners.  It would undermine the provisioning 

of education at schools if learner(s) are totally exempted from ‘the rules’.   

150. We also worry that the proposed amendments do not provide SGBs with a 

turn-around-time for processing applications.  The insertion of a specific period 

upon which SGBs are to pronounce on applications will not only ensure 

efficiency of process but will guard against unnecessary delays that may 

adversely impact upon the affected child’s exercise of the very constitutional 

rights sought to be protected through the exemption process. We therefore 

suggest that SGBs be given a specific timeframe within which to make a 

decision concerning the application for an exemption and inform the 

parents/guardian and learner accordingly.  

151. Also, for the application process to be meaningful parents/guardians and 

learners whose request for an exemption have been denied must be able to 

engage with the reasons for the denial so as to satisfy themselves that their 

representations were properly considered and to ascertain whether they wish 

to appeal those decisions through the appeals process sought to be introduced 

by clause 6(b) of the Draft Bill.  A requirement that written reasons be provided 

will therefore help preserve the integrity of the exemption application process.   

152. We therefore propose that it be made a requirement that, in the event of a 

refusal to grant an exemption, the SGB provide a parent/guardian and learner 

with substantive, written reasons for their refusal.  We are of the view that it 

would be reasonable that a period of no more than 14 days be allotted to the 

SGB to make a determination, and duly inform the parent/guardian and learner 

of that outcome in writing.  

Recommendations: 

153. In light of the above, EE and EELC therefore recommend that: 
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153.1. Cause 6(b) be amended so that a learner may be exempted from 

complying with “certain provisions of the Code of Conduct” and not 

the code of conduct in its entirety.  

153.2. That an additional subsection be inserted  

153.2.1. requiring SGBs to communicate their decision to the 

parent/guardian and learner concerned within 14 days of 

the application having been made; and, 

153.2.2. in the event of a refusal of an application by an SGB, that 

this be accompanied with written reasons  

(a) Exemption appeals process  

154. Clause 6(b) of the Draft Bill sets out an appeal process where applications for 

an exemption are denied.  Parents and learners may appeal to the HOD within 

14 days of receiving notice of the SGB’s decision.  EE and EELC commend 

the insertion of an appeals process for the denials of exemptions.  However, 

we are concerned that the process sought to be introduced does not contain a 

deadline by which an HOD is required to make a decision in respect of an 

appeal.  The insertion of a cut off period for decision making by the HOD will 

help guard against a drawn-out process in which the very constitutional rights 

claimed as justifying departure from the code of conduct may be further 

compromised or denied. We therefore suggest that the proposed amendments 

go further by including a specific timeframe within which the HOD must 

respond to an appeal against the denial of an exemption.  

155. EE and EELC suggests that it would be reasonable for the HOD to be given 

no more than 14 days within which to make her or his determination and to 

inform the parent/guardian and learner of the outcome. We also submit that 

the Draft Bill be amended to require that an HOD, in the event of a decision to 

dismiss an appeal, provide substantive, written reasons for doing so.  This will 
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help ensure that the process is fair and will allow for transparency.  An 

amendment to this effect will also swiftly and strongly position those denied an 

exemption to determine if they wish to approach the courts for further relief. 

Recommendations: 

156. EE and EELC therefore recommend that an additional subsection be inserted 

into clause 6(b): 

156.1. requiring HODs to communicate their decision to the parent/guardian 

and learner concerned within 14 days of having received the appeal 

application; and, 

156.2. in the event of a denial of an appeal, that this be accompanied with 

written reasons  

(c) Codes of Conduct - “must not be rigid” – 

157. Clause 6(c) of the Draft Bill proposes the insertion of an additional paragraph 

into section 8(5) of SASA which will require that “the disciplinary proceedings 

referred to in this subsection must not be rigid and should adhere to the 

principles of justice, fairness and reasonableness prescribed by the 

Constitution.” 

158. EE and EELC submits that, while the disciplinary proceedings should adhere 

to principles of justice, fairness and reasonableness, these proceedings should 

be structured and consistent and not contradict the requirement of provisions 

of due process within the context of disciplinary proceedings included in 

section 8(5) of SASA.  

159. An express statement that such proceedings “must not be rigid”, may 

potentially allow for the use of arbitrary, inconsistent procedures to creep into 
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the disciplinary process which will preclude transparency, and may hinder any 

procedural challenges.  Through our law clinic work, EELC has encountered 

instances where SGBs have failed to follow proper disciplinary procedures 

contrary to the best interests of learners.  The insertion of the words “must not 

be rigid” into SASA would likely compound these failings.  

160. While a disciplinary process should allow an SGB some flexibility to 

accommodate for context specific or unique circumstances, certain minimum 

procedural steps should be guaranteed to a learner to ensure an equitable, 

dignified and fair disciplinary process, and should not be trumped by reference 

to the phrase “must not be rigid”. 

Recommendations: 

161. In light of the above, EE and EELC recommend that: 

161.1. The words “must not be rigid and” be deleted from clause 6(c) of the 

Draft Bill; and 

161.2. Specific reference be made of the need to consider the best interest 

of the child in disciplinary proceedings. 

(d) Codes of Conduct – Procedural Guarantees   

162. Sections 8(6) SASA makes provision, to a certain extent for preserving the 

interests of the implicated learner during school disciplinary processes.  

However, we are of the view that section 8 could be amended to include further 

procedural safeguards aimed at protecting the best interests of the learner 

subject to the disciplinary process. 

163. We suggest that section 8 of SASA be amended to require that a learner and 

a parent of a learner subject to disciplinary proceedings must be notified 
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timeously and in writing of the need for them to attend a disciplinary hearing.  

Notification must be given within a reasonable period and must state the time, 

date and venue of the disciplinary hearing, as well as the nature of the 

allegation(s) made against them.  The notification should note the learner’s 

right to be accompanied by a parent or a person assigned by a parent.  

164. Recommendations: 

165. EE and EELC therefore recommend that: 

165.1. Section 8 of SASA be amended to require that a learner and a parent 

of a learner subject to disciplinary proceedings must be notified 

timeously and in writing of the need for them to attend a disciplinary 

hearing.  

165.2. A minimum period for notification be stipulated, alternatively that it be 

required that notice be given to the parent and learner concerned 

within a reasonable period.  

165.3. Notification must state the time, date and venue of the disciplinary 

hearing, as well as the nature of the allegation(s) made against the 

learner. 

165.4. That notification should also note the learner’s right to be 

accompanied by a parent or a person assigned by a parent.  

I CLAUSE 10 – TEACHER APPOINTMENTS  

166. Section 20(i) of SASA empowers SGBs to submit recommendations to the 

HOD on the appointment of educators. The Draft Bill seeks to limit SGBs’ 

powers to submit recommendations on appointments to the HOD to post level 

1 appointments only.  Post level 1 posts are considered general classroom 
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educator posts for teachers, senior teachers or master teachers. The Draft Bill 

removes the power of SGBs to submit recommendations for educators in post 

levels 2 – 4, which are head of department posts, deputy principal and principal 

posts. These appointments will be made at the HOD’s sole discretion. 

167. In the Memorandum attached to BELA, the DBE provides a number of 

justifications for this proposal. The DBE cites the need for transformation and 

strong school management. It also argues that post levels 2-4 appointments 

require knowledgeable persons to undertake interviews, with the necessary 

skills to identify suitable candidates. The DBE argues that members of SGBs 

from rural areas in particular, are not equipped with the necessary skills to 

identify suitable candidates for these posts. There is also a concern that SGBs 

have often been unduly influenced by unions, circuit and district officials, and 

educators in political parties through ‘cadre deployments’ to recommend 

appointments of educators.59 The use of such influence undermines the parent 

members of SGB’s duty to promote the best interests of schools.  

168. EE and EELC sympathise with the DBE’s attempt in this clause to address 

challenges of teacher transformation, SGB capacity and undue influence over 

senior appointments at schools. Nonetheless, the proposal to completely 

eliminate school level input in the appointment of senior positions is 

concerning. The proposal raises a number of complex questions that the DBE 

does not provide clarity on in the Memorandum accompanying the Draft Bill. 

169. SGB participation in the teacher appointment process can take on various 

forms and the DBE’s contention that greater HOD/PED involvement in the 

process is necessary, is convincing. EE and the EELC are therefore not 

opposed to the role of SGBs being revised, but maintain that their input should 

be retained in a meaningful way. The revision of the teacher appointment 

                                                           
59 Department Of Basic Education (DBE), Report Of The Ministerial Task Team Appointed By Minister Angie 

Motshekga To Investigate Allegations Into The Selling Of Posts Of Educators By Members Of Teachers Unions 

And Departmental Officials In Provincial Education Departments, DBE: Pretoria, 2016,  
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process should further not only consider challenges at SGB level, but also 

consider and address issues of capacity and corruption at the provincial level. 

(a) Administrative burden 

170. Capacity challenges do not only affect SGBs, but also PEDs. In the current 

teacher appointment procedure, the PED advertises a specific position, 

receives applications for the position and sifts through applications to identify 

all candidates that qualify. All qualifying applications are then sent to the SGB 

appointed interview committee, which may include a district official. The 

committee is responsible for compiling a shortlist, interviewing shortlisted 

candidates and forwarding to the HOD the top three candidates. The PED then 

appoints one of the three recommended candidates. 

171. The Ministerial Task Team (MTT) appointed by Basic Education Minister Angie 

Motshekga to investigate allegations into the selling of teacher posts, found 

that district offices are not providing the necessary support to SGBs during the 

interview process. The MTT report, known as the “Jobs for Cash” report, 

highlights that although districts should ideally provide a subject advisor and a 

circuit manager to serve on an interview committee, they are not always in a 

position to do so. The result is that the principal often serves as the district’s 

representative on the interview committee.60 

172. If HODs and their departments are unable to properly participate in and 

oversee the teacher appointment process in its current form, it is unclear how 

they will be able to make all the appointments required: this proposal 

significantly increases the bureaucratic burden on them.  

173. It is in fact difficult to conceive of how HODs and their departments, under the 

suggested amendments, could in practical terms oversee the appointment of 

                                                           
60 Department of Basic Education (DBE), Report Of The Ministerial Task Team Appointed By Minister Angie 

Motshekga To Investigate Allegations Into The Selling Of Posts, above note 59 at pages 44 to 45. 
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every post level 2 and above educator for every school in their province.  To 

the extent that this may cause inevitable delays in the appointment of 

educators it would violate the rights to a basic education for those learners who 

have to attend schools short of certain teachers whilst the HOD appointment 

process unfolds. 

174. Further, when provincial departments are overstretched, it is unlikely that they 

will be able to exercise the necessary care with each appointment, and 

therefore might not be able to mitigate all the challenges of the current system, 

in the way that the amendment envisions.  

(b) Lack of understanding of context-specific needs 

175. While HODs might be knowledgeable on the qualifications and experience 

required for these posts, they are not necessarily in touch with the contextual 

factors and challenges that are specific to each school community. It therefore 

remains essential that, at the very least, the perspective of the school 

community through the SGB be considered, especially for senior appointments 

at the school.  

(c) Public oversight of teacher appointments  

176. One of the main rationales behind the amendment is to curtail the influence of 

teacher unions in the appointment of teachers during interview processes. The 

Director-General of Basic Education, Mr Mewli, explained during a keynote 

address in September 2017, that the proposed amendments to scrap SGB 

involvement in the appointment of school-level heads of department, deputy 

principals or principals is the sector’s response to the selling of posts saga that 

tarnished the image of the basic education sector two years ago. 

177. The duty of teacher unions in the appointment of a teacher is to (1) represent 

their member, (2) ensure that the interview process is conducted in a manner 

that is not prejudiced to the union member. The “Jobs for Cash” report revealed 
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that there are instances where teacher union representatives offer bribes and 

assert undue influence over SGB recommendations for teacher 

appointments.    

178. However, the proposal does not deal with an important dilemma highlighted in 

the “Jobs for cash” report: it is precisely where district capacity is weak, that 

other stakeholders are able to exert greater undue influence over 

appointments. In four provinces - Eastern Cape, North West, Limpopo and 

Kwazulu-Natal - unions have significant influence over provincial 

departments.61 The unintended consequences of the proposed amendment 

could be centralising decision-making power in weak district and provincial 

departments and those departments characterised by corruption.  

179. As such, the proposal to remove SGB involvement in the appointment of 

certain teachers does not appear to entirely square with its anti-corruption 

intent. This is because SGBs can serve to ensure public oversight over teacher 

appointments.  The lack of oversight and accountability within some PEDs 

means that irregular hiring practice may continue or even worsen.  Centralising 

this function is no panacea for irregular appointments. While the current 

procedure is not perfect, and can evidently be subverted, it has the distinct 

advantage of including departments of education, unions, and SGBs. In this 

interplay of different actors, there seems to be potential for greater fairness and 

correctness.  

180. Concerningly, the Memorandum attached to BELA also suggests that the 

current process under SASA, which requires the HOD to provide legally sound 

justifications for deviating from an SGB’s recommendations, places an 

unnecessary burden on the HOD. The requirement that HODs be accountable 

to SGBs in this manner is aimed at providing a strong protective mechanism 

against arbitrary appointments of teachers by government.  The Education 

                                                           
61 Report Of The Ministerial Task Into The Selling Of Posts Of Educators, above note 60 at pages 17 and 21. 
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White Paper 2 (which informed the drafting of SASA) explains as much.  It 

states:   

“appointments will be made by departments of education on the 

recommendation of and in consultation with school governing bodies. 

This balances the prerogatives of governing bodies with the necessity 

for government decisions, while providing strong safeguards against 

arbitrary administrative action.” 

181. Removing SGB input from senior teacher appointments entirely could 

undermine this ‘checks and balances’ system designed by SASA. 

Furthermore, a teacher appointment would have to be just and reasonable and 

informed by all relevant considerations, regardless of whether SGBs are 

allowed to make recommendations or not.  As such, removing SGBs from the 

appointment process does not eliminate potential legal challenges to 

appointments. 

(d) The HOD is already empowered 

182. It should be noted that the current procedure under SASA does allow the HOD 

to overturn a decision where it is clear that undue influence played a role in an 

SGB’s recommendation.  Also, section 3(g)(iii) of the Employment Educators 

Act (EEA) already allows the HOD to re-advertise the post if she/he wants to. 

The PED is further entitled to representation on every interview committee. As 

such, the oversight challenges the Bill seeks to address seems to already be 

largely catered for in existing legislation. 

183. EE and EELC are further concerned that the entire procedure around the 

appointment of post level 2- 4 positions are left to be determined in regulations 

by the Minister. At the very least the EEA should guarantee some form of SGB 

input in the new process.  

Recommendations: 
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184. EE and EELC have outlined some of the concerns around centralisation that 

are not adequately dealt with in the Draft Bill. When the Bill is submitted to 

Parliament, the DBE should expand its accompanying memorandum to explain 

to the public how it proposes to address weaknesses in PEDs and to ensure 

that it does not end up simply centralising corrupt practices. Understanding the 

DBE’s thought process in this regard will assist the public in interrogating the 

DBE’s proposal more meaningfully.  

185. Instead of leaving the entire appointment process to be determined in 

regulations by the Minister, the EEA as the principal Act on teacher 

appointments, should guarantee some basic principles that will govern the 

process. For instance, some form of SGB input and union oversight should be 

guaranteed regardless of design of the revised process. Proper public 

oversight measures to guard against arbitrary administrative action should also 

be guaranteed. 

186. Whichever form the senior teacher appointment process takes, it should be 

structured in a way that ensures the HOD is in a position to provide reasons 

for appointing the specific candidate, that could stand up to legal scrutiny. The 

process should also include a provision that allows SGBs to appeal the 

outcome if it has reasonable objections to the outcome. 

J CLAUSE 11 – CENTRALISED PROCUREMENT – SECTION 21 

187. Clause 11 of the Draft Bill seeks centralised procurement, under certain 

circumstances, of learning support material (LTSM) by the HOD.  The HOD 

would be empowered to centrally procure LTSM: 

187.1. After consultation with the SGB 

187.2. On the basis of efficient, effective and economic utilisation of public 

funds or uniform norms and standards 
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188. EE recognises that efficiencies such as economies of scale can be achieved 

through centralised procurement of LTSM. The amendment further formalises 

a process that seems to already be happening in practice, as reported in the 

South African Human Rights Commission (SAHRC) report on the delivery of 

textbooks.62 According to the SAHRC report, three main systems of 

procurement of textbooks exist in different provinces: a centralised 

procurement system (at provincial level), a school-based procurement system, 

and a hybrid procurement system. At the time of publication of the report, some 

provinces had already elected to centrally procure textbooks for all schools – 

even Section 21 schools. In certain provinces SGBs agreed to this, while in 

other provinces – the Eastern Cape and KwaZulu-Natal most notably – schools 

objected to ceding this competency to PEDs. This conflict has led to delays in 

the procurement process. 

189. While there might be advantages to centralised procurement, it requires a 

capacitated PED which is responsible for procurement planning, budgeting 

and contract management. The process of centralised procurement would 

have to be handled in a manner which is aligned to section 217 of the 

Constitution, which requires that when a provincial government department 

contracts for goods or services it must do so in accordance with “a system 

which is fair, equitable, transparent, competitive and cost effective”. 63 

190. PEDs’ procurement of LTSM hinges on an effective supply chain management 

(SCM) system, which deals with various aspects of procurement, including 

demand, acquisition, logistics and risk.64 The HOD, as the accounting officer of 

a PED, must ensure that “internal procedures and internal control measures 

are in place for payment approval and processing.”  The purpose of these 

measures and procedures are aimed at providing “reasonable assurance that 

                                                           
62 South African Human Rights Commission (SAHRC), Report: Delivery of Primary Learning Materials to 

Schools, Johannesburg: SAHRC, 2014 at pages 23, 24 and 30. 

63 Section 217 of the Constitution.  See also section 239 of the Constitution. 

64 Treasury Regulation 16A3.2. 
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all expenditure is necessary, appropriate, paid promptly” and recorded in terms 

of the Public Financial Management Act (PFMA).65 

191. The Auditor General’s latest PFMA report showed that every audited PED as 

well as the DBE had SCM findings for at least one of the following categories: 

uncompetitive or unfair procurement processes, inadequate contract 

management, awards to close family members, limitations of scope, and 

awards to employees. The Limpopo Department of Education, for example, 

had repeat material findings for uncompetitive or unfair procurement 

processes, awards to close family members, and limitations of scope.66 This 

illustrates the necessity for improvement of PEDs’ SCM functions in order for 

effective, centralised procurement of LTSM. Transferring the responsibility for 

procurement from schools to HODs is not a panacea solution to the problem 

of poor textbook and workbook delivery. Measures must be put in place to 

ensure that HODs procure LTSM in a lawful and timeous manner.  

192. In addition to SCM considerations, the educational impact of centralised 

procurement should also be considered. One such consideration is the variety 

of books available for schools to choose from. The DBE periodically develops 

a catalogue of books from which schools can choose, with a maximum of eight 

possible books per subject, grade and language. However, the SAHRC report 

relates how the Limpopo PED unilaterally reduced the selection down to 3 

books per subject due to budgetary constraints. Other provinces, such as 

Gauteng and the Western Cape, also reduced the number of books from which 

schools could choose by evaluating which are the most popular. Limiting the 

amount of textbooks from which schools can choose, limits teachers’ ability to 

select context relevant textbooks.  Limiting the number of textbooks could also 

have a negative impact on small and emerging publishers and is likely to create 

monopolies.  

                                                           
65 Treasury Regulation 8.1.1. 

66 Auditor General PFMA 2015-16 Report, Section 14. 
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193. Various reports on learning and teaching support material (LTSMs) such as 

the SAHRC report, a 2010 Ministerial Committee for LTSM report67 as well as 

a 2012 Presidential Task Team report68 have highlighted the need for greater 

standardisation in LTSM procurement and delivery processes as well as 

improved monitoring systems. In this regard EE and EELC support Section27’s 

call (in its submission on the Draft Bill) for the urgent finalisation of the draft 

LTSM policy that was tabled in September 2014 but has not been finalised.69 

It is not clear what the relationship, if any, between this amendment and the 

draft policy is.  Concerningly, the draft policy proposes that the number of 

textbooks be reduced to one per subject – an issue that should be revisited 

before its finalisation.  

Recommendations 

194. EE and EE would therefore recommend that: 

194.1. That the clause be amended to explicitly state that procurement by 

the HOD and PED be “in accordance with a system which is fair, 

equitable, transparent, and cost effective” as envisaged by the 

Constitution.  

194.2. That a subsection be included with requirements that have to be met 

by the PED before it can centrally procure textbooks. These 

requirements should touch on the PEDs’ SCM capacity and its ability 

                                                           
67 Ministerial Committee for LTSM, Department of Basic Education, (2010) Pretoria: Government Printers. 

68 Report of the Presidential Task Team established to investigate the non-delivery and/or delays in the delivery 

of Learner, Teacher Support Material (LTSM) in Limpopo schools, Presidency, (2012) Pretoria: Government 

Printers. 

69 Section27 Submission on the Basic Education Laws Amendment Bill [B-2015] submitted to the DBE in 

November 2017 at page 23.  
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to execute procurement planning, budgeting and contract 

management. 

194.3. That the clause be amended to require an HOD make an annual 

determination, in consultation with the Minister on the timeframes by 

which HODs and PEDs must plan and place an order of LTSM. The 

Act should indicate that the following factors should be considered in 

this determination: Timely contract management 

194.3.1. Delivery challenges related to geographic locations of 

schools  

194.3.2. The planning functions and capacity of the PED 

194.3.3. The SCM functions and capacity of the PED 

194.3.4. The right of a learner to have a textbook and workbook 

before the start of the school term 

194.4. That a subsection be added providing for safeguards to ensure, where 

possible and depending on quality control capacity, that schools have 

a variety of textbook options to choose from. 

K CLAUSES 8 and 18 – SCHOOL MERGERS AND CLOSURES 

195. Clause 18 of the Draft Bill seeks, among others, to create a separate process 

for closing down a public school where enrolment levels at the school are 135 

or below (“small schools”). Where small schools are earmarked for closure, 

unlike for other public schools, the MEC would NO longer be required to: 

- Provide the SGB with a reasonable opportunity to make representations 



67 
 

 
 

- Conduct a public hearing on reasonable notice to allow the community 

to make representations 

 

196. Instead the Draft Bill identifies parents of learners currently at the school as the 

only stakeholder’s worthy of having their views heard and considered.  The 

manner in which these parents’ views are to be sourced has, however, been 

left unspecified.  

197. The memorandum accompanying the Draft Bill states that the proposed 

amendments are precipitated by the need “to simplify the procedure and to 

make the process of dealing with the closure of a small school less onerous.” 

198. EE and EELC recognise that the process of the strategic closure of small 

schools in rural and remote areas can at times be necessary for the promotion 

of the best interests of learners and the efficient and effective use of 

educational resources. However, this process should be handled 

democratically and with great sensitivity so as to allow parents, teachers and 

school communities to engage with the process and the reasons for school 

closure.  There are numerous reasons why a proper and informed consultation 

on the potential closure of a school is necessary with all stakeholders, some 

are discussed below.  

(a) Need to consider relevant circumstances  

199. The section 33(2) requirements of SASA, that the MEC consider the 

representations of the SGB and the school community before deciding on a 

school closure, ensures that the decision-making process is an informed, 

rather than an arbitrary one. To dispose of this process all together would 

deprive community members of their right to participate in the decision-making 
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process in a meaningful manner capable of influencing the decision maker and 

would render the MECs decision susceptible to legal challenge.70  

200. That section 33(2) serves to ensure that the MEC makes an informed decision 

on school closure has been stated as much by the Supreme Court of Appeal 

in Minister of Education for the Western Cape v Beauvallon Secondary School: 

“Indeed the consultative process envisaged by section 33(2) is to ensure 

that the Minister, in taking a final decision, has all the available facts on 

the circumstances of the school and whatever views there may be on 

closure available in order to take an informed decision. For him to have 

closed his mind to this additional information would have subverted that 

process.”71 

201. In the lower court decision of the same matter, the Western Cape High Court 

made mention of the efficacy and value of section 33(2) in practice:  

“The sufficiency of the reasons are, in my view, indivisible from the 

process as a whole. When one considers the effectiveness of the 

process two features stand out: firstly, the process of obtaining 

representations from SGB’s and the school community produced a large 

volume of material and information and views, all of which was collected 

and considered by a range of departmental officials and by the Minister. 

Secondly, not only did more information come to light but departmental 

officials and the Minister were, in seven out of twenty-seven cases, 

evidently persuaded thereby not to close the school and, in some 

instances, to institute alternative plans to support the school. These 

                                                           
70 Matatiele Municipality and Others v President of the Republic of South Africa and Others (2) [2006] ZACC 

12; 2007 (1) BCLR 47 (CC) at page 47, para 97. 

71 Minister of Education for the Western Cape v Beauvallon Secondary School [2014] ZASCA 218; (2015) 2 SA 

154 (SCA); [2015] 1 All SA 542 (SCA) at page 18, para 26.  
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factors are, in my view, powerful testimony . . .  to the effectiveness of 

the s33(2) process”. 

202. It is important to note that of the 27 schools that faced closure referred to 

above, many were in rural/semi-rural areas in the Western Cape and declining 

enrolment was the reason cited for the closure of, amongst others schools in 

the Eden Karoo, Cape Winelands and the West Coast Education District by 

the then MEC for Education, Donald Grant.72 Following SGB representations 

and community hearings three of these rural/semi-rural schools were ultimately 

kept open, a clear indication of the impact of SGB participation and 

consultations on the fate of these schools.  

203. Rural Expert, Adele Gordon, in explaining section 33 of SASA has stated that 

‘the stringent measures for school closures put in place in SASA can be 

attributed to the fact that reasons for closure and mergers are complex and 

involve decision making with a significant impact on learners, schools and 

communities. While section 33 of SASA does not cover in detail the factors, 

which ought to inform the decision-making process on school closures, it does 

mandate that the views of the school community must be considered. 73 

204. This need for school community participation on the possibility of school 

closures is heightened in the rural context as the challenges facing rural 

schooling have been described as uniquely “complex, intractable and 

interdependent” and addressing these challenges, according to the Ministerial 

Committee on Rural Education’s 2006 report requires “on-going consultation 

with, and participation of educators, learners, parents and communities”.74 

                                                           
72 Equal Education and Equal Education Law Centre Task Team Report on the Western Cape Education 

Department’s Proposed Closure of 27 schools in the Western Cape, 30 August 2012.  

73 Affidavit of rural education expert, Dr Adele Gordon, in Jacob Du Plessis Botha N.O and Others v MEC, 

Education Western Cape and Others, dated 13 January 2017 at para 48. 

74 Report of the Ministerial Committee on Rural Education (DBE), May 2006 at page 58.  
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205. One such challenge compounding the difficulties with education delivery in 

rural areas is the reality of child headed households (CHH).  A report filed by 

research teams for the University of South Africa indicates that it is often the 

community that plays a role in ensuring the continued education of children in 

CHH: “Neighbours share food with CHH and encourage them to attend school.  

Neighbours, teachers and church members often supervised children in doing 

household chores and school work”.75 A statutory requirement of mere parental 

participation on the possibility of school closure fails to take into account this 

reality. It would be in the best interests of children in these circumstances to 

draw on the support of their community through a collective platform when 

articulating their views on how the closing down of their schools would impact 

them.  

206. It is only through thorough consultation with small rural schools and 

communities that the impact of school closures in this unique context with its 

unique challenges can be effectively assessed.  This impact must, of necessity 

inform the MEC’s decision making process.  

(b) Respect for the dignity of the school community and need for 

democratic governance  

207. The purpose of consultation with the SGB, as the democratic body 

representing the interests of parents, teachers and the school community, and 

the holding of a community hearing go beyond sourcing information which may 

be relevant to the MEC’s consideration of closure. The process of consultation 

itself is an affirmation of the dignity of those affected by the MEC’s decision 

                                                           
75 A Situational Analysis of Child-Headed-Households in South Africa, Report on Research Conducted by the 

University of South Africa, Departments of Health Studies, Development Studies and Social Work, Bureau of 

Market Research and Unit of Social Behavior Studies: HIV/AIDS and Health (DOSD-CHH: Study 01), 30 April 

2008 at page 121.  
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who are likely to feel strong emotions about the closing down of their school.  

As the Western Cape High Court has observed: 

“school closure decisions are in their very nature contentious. In each 

case there will, very often and understandably so, be a large degree of 

community involvement and investment in the existing school. Whilst the 

range and depth of emotion may vary, the decision to close any school 

will generally be unpopular and unwelcome within the community in 

which the school is situated and which it serves and particularly with 

those who have long or historic associations with the school. Given the 

emotionally laden and contentious nature of a decision to close a school 

it is most unlikely that the ultimate decision will please all parties and 

interests concerned”76  

208. Communities’ ties to their school are often tighter in the rural context where 

schools are viewed as institutions which offer “a source of strength”77 and are 

intimately interwoven with the social fabric of the communities they serve. The 

implications for shutting down small rural schools is much larger than their 

small urban counterparts.78 

209. Providing a community with a collective platform on which to describe the 

consequences that would flow, and express the impact they would suffer with 

the loss of their school is a recognition of the dignity of those within that 

community and signals the State’s respect for their worth.  The value of 

                                                           
76 Beauvallon Secondary School and Others v Minister of Education for the Western Cape and Others 

(22507/2012) [2013] ZAWCHC 101 at page 39, para 72.  

77 Report of the Ministerial Committee on Rural Education, above note 74 at page 33.  

78 EELC interview with rural expert, Dr Adele Gordon, January 2017.  
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community participation therefore moves beyond mere accuracy in decision 

making and is “necessary to preserve human dignity and self-respect.”79 

210. Rural and historically disadvantaged communities stand to be those most 

affected by the Draft Bill’s proposal to scrap the state’s obligation for 

community consultation on the closure of small schools. These are the very 

same communities who “during colonial and apartheid rule . . . were 

marginalised through the under-provision of all resources, including those 

critical to the provision of education.”80   Funding of schools during Apartheid 

was divided along racial lines which strongly benefited all white schools.  

However, schooling for black Africans in urban areas received more funding 

than schooling for black Africans in rural areas.81         

211. Rural communities continue to bear the brunt of this legacy of the homeland 

education system and its allocation of funding based on racial as well as urban 

versus rural divides.  These communities endure poor service delivery with 

little access to essential health and social services.  Legislating away the 

State’s obligation to consult with them on the fate of their schools indicates 

further disregard for their existence. 

212. In addition, the State bears a constitutional obligation to “dismantle [forms of 

social differentiation and systematic under-privilege] and to prevent the 

creation of new patterns of disadvantage”.82  Far from removing the 

disadvantages suffered by rural communities, the suggested amendments will 

further undermine these communities.   

                                                           
79 Merafong Demarcation Forum and Others v President of the Republic of South Africa and Others [2008] 

ZACC 10; 2008 (5) SA 171 (CC); 2008 (10) BCLR 968 (CC), stated by Sachs J at page 158, para 298.  

80 Affidavit of rural expert, Dr Adele Gordon, above note 73 at para 66.  

81 Department of Education, Provisional 1994 C/S data. DOE 1994/5 budget estimates.  

82 Minister of Finance and Another v Van Heerden 2004 (6) SA 121 (CC) at pages 15 to 17, paras 24 to 27.  
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213. Given the challenges rural communities continue to face, the State should be 

even more alert to its obligation to ensure that community members are able 

to meaningfully express their thoughts and feelings on the likelihood of their 

school’s closure.  This is because “(p)articipatory democracy is of special 

importance to those who are relatively disempowered in a country like ours 

where great disparities of wealth and influence exist.”83 

214. The added significance that attaches to rural community participation on 

decisions that impact on their children’s education requires that the legally 

mandated platform for the voicing of those views remain untouched. Depriving 

those historically deprived of having an influential space within which to 

express their say on matters affecting them amounts to further oppression. 

This is expressed by Sachs, J in Minister of Health and Another v New Clicks 

South Africa (Pty) Ltd and Others in the context of the law-making process: 

“The right to speak and be listened to is part of the right to be a citizen 

in the full sense of the word. In a constitutional democracy dialogue and 

the right to have a voice on public affairs is constitutive of dignity. Indeed, 

in a society like ours where the majority were for centuries denied the 

right to influence those who ruled over them, the right “to be present” 

when laws are being made has deep significance.”84 

215. EELC and EE have engaged with a farm school community in the Western 

Cape whose school, as a result of litigation, faces possible closure. We have 

also engaged with the education departments of Eastern Cape, Limpopo, the 

Western Cape and the Northwest Province about non-compliance with SASA 

in respect of school closures, including rural ones. 

                                                           
83 Doctors for Life International v Speaker of the National Assembly and Others [2006] ZACC 11; 2006 (12) 

BCLR 1399 (CC); 2006 (6) SA 416 (CC) at para 115. 

84 Minister of Health and Another v New Clicks South Africa (Pty) Ltd and Others [2005] ZACC 14; 2006 (2) 

SA 311 (CC); 2006 (1) BCLR 1 (CC) at para 627.  
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216. EE over the course of almost two years, in an attempt to understand the 

rationalisation process in the Eastern Cape, have spoken with a number of 

teachers and principals whose schools either faced or were rumoured to face 

some form of rationalisation.  In this regard, EE hosted three rural community 

meetings in King Williamstown, Libode and Mbizana, Eastern Cape where the 

school rationalisation process was discussed with the intent of ascertaining the 

impact of school closure on those communities.85  

217. During these civic meetings, community members raised concerns over the 

undemocratic closure of their schools and highlighted the importance of their 

schools to the community as a whole. They also expressed concerns over 

scholar transport in a rural context in which learners must already travel over 

difficult terrain and during dangerous weather to reach schools. Community 

members were staunchly opposed to the idea that receiving one letter of school 

closure from the MEC was sufficient communication on the closure of their 

school. Similar themes of rural communities feeling neglected, disregarded 

and frustrated by a lack of communication from PEDs on possible merger or 

closure of their schools pervade our work on rationalisation.   

218. An attempt to ensure that a rationalisation process, which is aimed at 

protecting the best interests of learners and improving education delivery, take 

place with efficiency and expediency is laudable.  This however, cannot come 

at the price of denying SGBs and rural communities an opportunity to make 

representations on the possible closure of their schools.  In fact, our 

constitutional democracy requires that the “voiceless are heard” and “that even 

those of us who would, given a choice, have preferred not to entertain the views 

of the marginalised or the powerless minorities, listen.”86 

                                                           
85 EE community hearings in King Williamstown on 11 March 2016, Libode on 31 March 2016, Mbizana from 

27 August to 1 September 2016.  

86 Oriani-Ambrosini, MP v Sisulu, MP Speaker of the National Assembly [2012] ZACC 27; 2012 (6) SA 588 

(CC); 2013 (1) BCLR 14 (CC) at para 43. 
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219. Communities must be able to engage with the closure process.  Proper 

consultation and decision-making processes which acknowledge, respect and 

consider the views of rural communities is fundamental to democracy and 

responsible governance. It is also fundamental to avoiding potential community 

backlash against attempts at school closure.  

(c) Potential backlash and other negative consequences for education  

220. The failure to require consultation with SGBs and rural communities on the 

closure of small schools could have serious unintended and adverse 

consequences for the education of affected learners and the education system 

in general. Protests by aggrieved teachers and/or communities may lead to the 

disruption of the school and the denial of access to education for many 

learners.  And a lack of accurate information obtained at ground level can result 

in ill-informed and impracticable plans not capable of successful 

implementation.   

221. The negative consequences of a lack of consultation with schools and 

communities on rural education strategies and reforms have been 

acknowledged by the Department of Education’s then Directorate for Rural 

Education in 2009, when the Directorate released the rationalisation guidelines 

for small or non-viable schools.  These guidelines describe the process of 

consulting on possible mergers and closures with parents, educators and the 

broader community (including NGO’s, traditional leaders, farm and teacher 

unions and school governance structures) as a prudent approach for co-

operative relationship building to achieve the “smooth implementation of 

rationalisation.”87 

222. The 2006 Report of the Ministerial Committee on Rural Education, also 

elaborates on the benefits of “enabling rural voices to participate in decision 

                                                           
 

87 Guidelines for the Rationalisation of Small and Non-viable Schools, July 2009 at page 15.  
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making” to ensure community buy in to rural education reform strategies. The 

Ministerial Report was prepared by a committee tasked with providing practical 

recommendations that would assist the Department of Education and the 

provincial departments to develop a plan for improving the quality of education 

in rural areas. The Report recommends that when ‘entering rural domains” 

government must engage at district, school and community level:  

“The major risk facing intervention strategies lead by national and 

provincial government lies in a lack of 'take-up' at district level and by the 

school (management, educators, learners), and community (parents and 

other stakeholders). Without their engagement and participation, 

reforms are unlikely to succeed. Developing appropriate strategies to 

address this policy/ reality gap requires a sensitivity to rurality — an

 ability to see the world from the point of view of a person on the 

periphery of everything. This is best done by enabling rural ‘voices’ to 

participate in decision-making processes at district and local level and at 

national level.”88 

223. The need to ascertain the nature of a community’s objections, in relation to 

mergers, are reflected in comments made by a member of the Portfolio 

Committee of Basic Education in March 2017 in response to a DBE 

presentation to the Committee on the rationalisation of small and non-viable 

schools.  The Committee member explained his discoveries in the Eastern 

Cape where mergers had taken place but no proper consultation with chiefs or 

districts had occurred.  The Committee member explained how this resulted in 

“turf wars and tension” between the educators of the schools to be merged.  

Where chiefs of certain areas are dissatisfied and object to a merger, 

community unrest could pursue.  The Committee member took the view that 

“some investigation into what the community specifically objects to in the 

                                                           
88 Report of the Ministerial Committee on Rural Education, above note 74 at page 58.  
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merger” must happen.89  In that same sitting, the Portfolio Committee stressed 

that the “communities surrounding schools should be involved as much as 

possible in the rationalisation of schools.”90   

224. EE, through our work on rationalisation in the Eastern Cape, have similarly 

discovered that in many cases schools are named after an important chief or 

community leader, and we have observed how a lack of understanding of those 

cultural considerations can increase community resistance to closure.  

225. The danger of rationalisation projects running ahead without proper 

consultation is illustrated through EE’s visits to newly built ASIDI schools in the 

Eastern Cape which have received notices of closure due to low enrolment.   

Closing down these ‘new schools’ not only allows state of the art resources to 

go to waste but also suggests that enrolment data and educational planning is 

not occurring in conjunction with infrastructure planning. This strongly 

evidences the need for school communities’ input into the decision to close a 

school, rather than pure reliance on PEDs whose data may be outdated, 

inaccurate or incomplete. Community consultation will therefore help 

safeguard against the possibility of learners being made to move to schools 

with worse infrastructure.  

226. EE has also identified schools which have received letters of closure where the 

nearest school is up to 25 kilometres away, yet the effects of closure have not 

been properly discussed with affected communities. The proposed 

amendments to section 33 states that the MEC, where applicable, must make 

alternative arrangements for learner transport before closing a small school.  

However, the efficacy of those arrangements would be undermined if the need 

on the ground has only been assessed through ad-hoc, engagement with 

                                                           
89 DBE presentation to the Portfolio Committee on Basic Education, dated 7 March 2017.  Accessible at 

https://pmg.org.za/committee-meeting/24092/  

90 DBE presentation to the Portfolio Committee, above note 89.  

https://pmg.org.za/committee-meeting/24092/
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parents by the State.  The DBE has recognised that there is currently already 

an unmet need for proper learner transport especially in rural areas.91  

227. In the Eastern Cape alone of the 106 551 learners requiring transport for 

2017/18 only 77 237 will be accommodated.  Easing the consultation process 

for the rationalisation of small schools merely because they have 135 enrolled 

learners or less leads to the danger of a mechanical application of criteria, like 

transport arrangements, divorced from the reality of the provisioning of 

transport, hostel accommodation and the meeting of other needs of that 

community.  This poses a real risk of government acting contrary to the best 

interest of the affected rural children.  

228. The rationalisation process also impacts teachers’ job security, as well as the 

job security of principals of closing schools. A GTAC consultant (The National 

Treasury agency advising the Eastern Cape Education Department on 

rationalisation of schools), confirmed to EE that the principal of a closing school 

as well as the teachers of a closing school will in the ordinary course be 

employed at the receiving school. The next school year, during the post-

provisioning process, excess teachers at the receiving school will be relocated. 

School closures will result in redundant educator posts for at least one 

academic year.92   

229. EE has also met with principals who expressed much anxiety about their job 

security after the closure of a school.  Yet despite the enormous ramifications 

for principals and teachers and the ability of placement schools to be ready to 

receive learners and to continue to educate them in accordance with their 

needs, government will no longer be required to hear directly from teachers 

                                                           
91 Department of Basic Education presentation to the Portfolio Committee on Basic Education, dated November 

2017.  

92 EE interview with John Goddard, consultant for the Eastern Cape Education Department on school 

rationalisation in the Eastern Cape, 19 February 2016.  
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through SGBs.  The is contrary to the best interests of the learners who are 

required to be moved and a violation of teachers’ rights.  

Recommendations: 

230. In light of this, EE and EELC therefore recommend for Clause 18 that: 

231. The proposed amendments be abandoned completely.   

232. Section 33 of SASA be amended so as to insert an additional section requiring 

the MEC to make regulations on the rationalisation of small schools (as defined 

in accordance with the Minimum Norms and Standards for School 

Infrastructure). 

233. A subsection be inserted requiring that the regulations in question mandate 

and elaborate on the factors which must inform an MEC’s decision on the 

closure of a small school.  In particular, that it made a requirement that these 

factors are to include: 

- Population demographic and economic trends in the locality 

- Learner enrolment trends including retention and distribution across 

grades 

- Learner enrolment in neighbouring schools 

- Facilities in neighbouring schools  

- Levels of education offered by neighbouring schools  

- Curriculum considerations 

- Accessibility of schools 

- School infrastructure  

- Learner transport  

- Hostel accommodation  
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- School Nutrition 

- School Furniture 

 

234. The regulations must stipulate timeframes within which each step of the 

closure process is to occur and that these timeframes are to ensure minimum 

disruption of education at affected schools. 

235. For Clause 8, EE and EELC recommend that an additional subsection be 

inserted into section 12 of SASA which cross references to section 33 and 

states that the regulations published by the MEC must also speak to the 

mergers of small schools as defined in that section.  

L CLAUSE 22 – FEE EXEMPTIONS – SECTION 41 OF SASA 

(a) Limiting the type of documentation that can be required from parents 

in the application process  

236. Section 41 of SASA refers to the enforcement of the payment of school fees 

and provides for school fee exemptions. Clause 22(a) of the Draft Bill proposes 

an amendment to section 41(2) of SASA so as to strictly limit the type of 

information which an SGB may take into consideration when deliberating on a 

fee exemption.  The memorandum accompanying the Draft Bill explains that 

these changes aim to “relieve the administrative burden that some schools 

have been placing on parents by setting application conditions that are too 

stringent and demanding unnecessary documentation (such as bank 

statements, or title deeds of homes.”  

237. Under clause 22(a) of the Draft Bill an SGB “may consider only”:  

- A salary advice of both parents, where applicable; 

- statements of profits received from investments or other forms of 

business; 
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- a divorce agreement or court order, where applicable; 

- an affidavit where the parent is unemployed; and 

- proof of all children registered at a public school.” 

 

238. In principle, EE and EELC welcome reforms aimed at curtailing the conduct of 

schools who place unnecessarily onerous requirements on parents during the 

fee exemption process and who thus frustrate the ability of deserving parents 

to access a fee exemption.  

(b) Special provision for certain single parents   

239. Clause 22(b) of Draft Bill proposes an amendment that, despite clause 22(a) 

(described above), a parent ‘may’ submit to the SGB an affidavit supported 

with a confirmatory affidavit of a social worker “another competent authority” or 

a court order which sufficiently shows that the other parent: 

- is untraceable; 

- is unwilling to provide the first-mentioned parent with particulars of his or 

her total annual gross income; 

- has failed to provide the first-mentioned parent with particulars of his or 

her total annual gross income despite the lapse of a reasonable time 

after a request by or on behalf of the first-mentioned parent that he or 

she do so; or 

- has provided the first-mentioned parent with incomplete or inaccurate 

particulars about his or her total annual gross income and has refused 

to rectify the deficiency or has failed to do so despite the lapse of a 

reasonable time after a request by or on behalf of the first-mentioned 

parent that he or she do so. 

 

240. This potential extra step in the fee exemption process, aimed at single or 

divorced parents, appears to provide a way for these parents to avoid being 

penalised because of their inability to provide reliable information or any 
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information at all concerning the income of the other parent who is either being 

obstructive or is untraceable.  Despite the seemingly good intent behind these 

proposals, they remain insufficient to eliminate the practical difficulties faced 

by single-parent households and may further exacerbate their attempts at 

accessing a fee exemption for their children.  

241. This is because clause 22(b) of the Draft Bill states that a parent may submit 

such documentary evidence but does not provide clarity on what the 

implications will be if a parent fails to submit a confirmatory affidavit of a social 

worker/ “another competent authority” or a court order evidencing that they are 

unable to produce the information of a non-custodial partner.  

242. There are many legitimate reasons why a single parent may fail to present the 

confirmatory affidavit contemplated in clause 22(b) of the Draft Bill, including 

circumstances which may make it difficult for a parent to access a social worker 

and the lack of clarity on what would constitute a “competent authority”.  

243. Whilst regulation 9(3) of the School Fee Regulations93 does state that “[n]o 

applicant may be disqualified on the ground that his or her application form is 

either incomplete or incorrectly completed,”, there exists a danger that schools 

may interpret these amendments, if introduced, as a means for outright 

rejecting the fee exemption applications of single parents solely because they 

are unable to secure a confirmatory affidavit or to produce a court order. 

244. The HOD of the Western Cape Department of Education has in fact 

acknowledged, during the course of litigation brought by the EELC, that despite 

the existence of regulation 9(3), many schools already refuse to consider 

applications in which the information of a non-custodial parent is missing.94 

                                                           
93  Regulations for the Exemption of Parents from the Payment of Schools Fees, 2005 GN R1052 in GG 29311 

of 18 October 2006.   

94 M S v Head of Department, Western Cape Education Department and Others [2016] ZAWCHC 119; [2016] 4 

All SA 578 (WCC); 2017 (4) SA 465 (WCC).  During its submissions before the court, the Western Cape Head 
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Consequently the HOD has expressly indicated that this refusal by schools to 

consider these applications should be addressed in the revised regulations.  

Clause 22 of the Draft Bill does not address the HOD’s concerns and may 

instead, be interpreted by schools as empowering them to dismiss these fee 

exemption applications for lack of a confirmatory affidavit or court order. 

Recommendations: 

245. EE and EELC thus recommend that clause 22(b) be amended so as to clarify 

that a parent who does not produce the information listed in clause 22(b) will 

not be disqualified from the exemption process solely because of their failure 

to do so.   

M CLAUSE 26  – FALSE INFORMATION  – SECTION 59 OF SASA 

246. Clause 26(3) of the Draft Bill seeks to insert a provision into SASA which states 

that a parent of a learner, or any person who knowingly gives false or 

misleading information, or submits a forged document in an application for 

admission to a school or a fee exemption, will be guilty of an offence which, on 

conviction, will make them liable to pay a fine or to imprisonment for 6 months.  

247. Whilst EE and EELC do not condone fraud, we do not believe that creating a 

statutory offence for this conduct is justified as it belies the complex social 

context and history of education segregation in South Africa, and the structural 

factors that cause parents to resort to such actions.  The proposed amendment 

to jail parents for supplying false information, harshly penalises often desperate 

and invariably black and poor parents seeking to obtain a better education for 

their children and/or to shelter their children from social ills like gangsterism 

                                                           
of Department of Education conceded that schools refused fee exemption applications in cases where the 

information of non-custodial parents was missing.   
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and drug abuse plaguing their communities and neighbourhood schools.  

Successful prosecution under this proposed reform is likely to have devastating 

consequences for those children whose parents are imprisoned. 

248. We are of the view that government should rather focus on the improvement 

of the quality of education at underperforming and poorly resourced schools to 

ensure that all children, regardless of geographical and socio-economic 

circumstance, are able to receive an adequate basic education in a safe 

learning environment.  Attention must be placed on dismantling the legacy of 

apartheid inequality in education which restricts the poorest families to the 

worst-off schools in terms of education quality and safety – and forces them to 

seek better education opportunities elsewhere by any means possible. 

(a) Contextual Understanding & Discriminatory Impact  

249. South Africa’s education system has been described as a “a tale of two 

systems” where, judging from learner performance, a minority of learners 

(roughly estimated at 25%) possess the ‘privilege’ of attending functional 

schools and achieve at acceptable levels on national and international testing 

whereas the remaining majority (a rough 75%) are doomed to dysfunctional 

schools and perform abysmally on these same tests.95  In 2015 nearly all (82%) 

of the country’s best performing schools (those whose pass rates exceeded 

80%) were quintile 5 schools (i.e. wealthier schools). Whereas the majority of 

schools achieving below 30% were classified quintile 1 or 2 (i.e. poor 

schools).96   

                                                           
95 Nic Spaull, Education in SA, 31 August 2012.  Accessible at: http://www.politicsweb.co.za/news-and-

analysis/education-in-sa-a-tale-of-two-systems 

96 Equal Education’s Pre-Matric Media Statement:  Matric Results an indicator of primary schooling in Crisis, 4 

January 2017.  Accessible at: https://equaleducation.org.za/2017/01/04/matric-results-an-indicator-of-primary-

schooling-in-crisis/ 

http://www.politicsweb.co.za/news-and-analysis/education-in-sa-a-tale-of-two-systems
http://www.politicsweb.co.za/news-and-analysis/education-in-sa-a-tale-of-two-systems
https://equaleducation.org.za/2017/01/04/matric-results-an-indicator-of-primary-schooling-in-crisis/
https://equaleducation.org.za/2017/01/04/matric-results-an-indicator-of-primary-schooling-in-crisis/
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250. Wealth, or a lack thereof, manifest as deep inequalities within South Africa’s 

schooling system.  Good quality schools are still located in select areas, where 

often only the very wealthy can afford to live.97  In post-apartheid South Africa, 

financial constraints are thus intimately intertwined with the historical 

constraints of apartheid inequality and racialised spatial segregation.  Despite 

the removal of apartheid restrictions on mobility and settlement, poorer people 

who are overwhelmingly black, especially those living in informal settlements 

on the outskirts of cities, are still effectively prevented from living in well-off 

areas with better educational opportunities for their children.  Schools situated 

in the more well-off areas rely on strict application of self-determined 

geographical feeder zones to only admit learners who live within the radius of 

the school.   

251. School admissions processes, both formal and informal are one of the primary 

factors shaping inequality in South Africa.98  Against the backdrop of South 

Africa’s deeply unequal and lopsided education system, it comes as no 

surprise that many parents would try all means necessary, including making 

additional travel arrangements, sending their children to live with relatives, or 

falsifying residence documents in order to save their children from 

dysfunctional schools and provide them with an opportunity to receive an 

adequate education.  

252. Also, many black townships are notorious for crime and parents may feel 

forced to use incorrect and otherwise misleading information to increase their 

children’s chances of admission to schools that might offer their children a 

safer learning environment. Punishing these parents with 6 months 

imprisonment for these attempts would be callous, if not cruel. 

                                                           
97 F Yamauchi School Quality, Clustering and Government Subsidy in Post-Apartheid South Africa Economics 

of Education Review (2011) 30: 146–156 at page 150.  

98 M. Hunter Racial Desegregation and Schooling in South Africa: Contested Geographies of Class Formation 

Environment and Planning (2010) A 42(11): 2640.  
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253. Whilst clause 26(3) is drafted in neutral terms, if inserted into SASA it is 

destined to have a discriminatory impact on black parents who are far more 

likely to be prosecuted for falling foul of its terms.  Indirect discrimination has 

been described by Sachs J in City Council of Pretoria v Walker as having been 

developed: 

“precisely to deal with situations where discrimination lay disguised 

behind apparently neutral criteria or where persons already adversely hit 

by patterns of historic subordination had their disadvantage entrenched 

or intensified by the impact of measures not overtly intended to prejudice 

them.”99 

254.  In fact, in the Walker judgment, the Constitutional Court stated, ‘the effect of 

apartheid laws was that race and geography were inextricably linked and the 

application of a geographical standard, although seemingly neutral, may in fact 

be racially discriminatory”.100   

255. More recently in a different constitutional matter EELC, representing EE as an 

amicus, made submissions on the unconstitutionality of a provincial regulation 

introduced by the Gauteng MEC for Education which set default feeder zones 

to operate in the absence of the MEC making use of her or his power to 

establish feeder zones.  The default feeder zones were described largely in 

spatial terms and relied strongly on the surrounding radius of the relevant 

school.  EE argued that since these default feeder zones are defined spatially 

through reliance on place of residence and place of work and since apartheid 

residential and workplace lines persist, the impact of the default feeder zones 

is to further entrench and perpetuate racial exclusion.”101 The Constitutional 

                                                           
99 City Council of Pretoria v Walker [1998] ZACC 1; 1998 (2) SA 363; 1998 (3) BCLR 257, para 115. (‘Walker’) 

100 Walker judgment,  at para 32.  

101 Federation of Governing Bodies for South African Schools (FEDSAS) v Member of the Executive Council for 

Education, Gauteng and Another [2016] ZACC 14; 2016 (4) SA 546 (CC); 2016 (8) BCLR 1050 (CC) at para 

38. (‘FEDSAS v MEC Gauteng’) 
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Court, though deciding not to pronounce on this argument, was of the view that 

EE’s submissions held “traction”.102  

256. Clause 26(3) of the Draft Bill does not make mention of race or geography in 

formulating the offence. However, in the absence of legally prescribed feeder 

zones, some SGBs have formulated their own feeder zones through their 

admissions policies and processes using geographic proximity to the school. 

The implications are that although 26(3) is seemingly neutral, its de facto effect 

would be to entrench and intensify existing inequalities through its 

discriminatory impact on black parents.  

(b) Contrary to the best interests of affected children 

257. The amendments proposed in clause 26(3) are contrary to the best interests 

of those children whose parent(s) or caregiver(s) stand to be prosecuted 

should this clause be made law.  In particular, given the possibility of 

imprisonment, it undermines a child’s right to family care or parental care under 

the Constitution.103  A right which has been described as “encompassing a 

loving and stable environment”104 and as being important for “the well-being of 

all children”105 and for “maintaining the integrity of family care.”106  

258. Clause 26(3) if successfully implemented would compromise the right to family 

care as incarceration of a parental figure would spell the loss of parental 

support for the child(ren) under their care.  A parent behind bars for a 

protracted period of 6 months, is a parent unable to fend for their child or assist 

                                                           
102 FEDSAS v MEC Gauteng at para 39.  

103 Section 28(1)(b) of the Constitution.  

104 Du Toit and Another v Minister of Welfare and Population Development and Others (Lesbian and Gay 

Equality Project as Amicus Curiae) [2002] ZACC 20; 2003 (2) SA 198 (CC);2002 (10) BCLR 1006 (CC) at 

para 22. (‘Du Toit’ judgment) 

105 Du Toit judgement, above note 104 at para 18.  

106 S v M ZACC 18; 2008 (3) SA 232 (CC); 2007 (12) BCLR 1312 (CC) at para 38.  

http://www.saflii.org/za/cases/ZACC/2002/20.html
http://www1.saflii.org/cgi-bin/LawCite?cit=2003%20%282%29%20SA%20198
http://www1.saflii.org/cgi-bin/LawCite?cit=2002%20%2810%29%20BCLR%201006
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their child with homework or otherwise support their studies and ensure their 

well-being.  Families provide a sense of belonging and security for a child. They 

serve as a space within which discipline is instilled and spirituality and values 

nurtured.  This is a sacrosanct space which should not be disrupted easily, 

especially not as a result of the actions of a parent aimed at the betterment of 

their children.    

259. Whilst clause 26(3) does make provision for a fine being imposed as an 

alternative, the possibility of a presiding officer opting for jail time 

persists.  There is also the reality of many parents who may struggle to pay a 

fine and who do not have the funds to mount a strong legal defence, especially 

as those who would stand to be prosecuted under this amendment will likely 

be poorer parents with little alternative to secure their children’s future.  If the 

‘offending parent’ is the head of a single parent household, the injustices 

brought on by this proposed amendment is compounded. 

260. Experiences borne out in the USA, shows that prosecution for what is termed 

there as ‘boundary hopping’ - enrolment of a child in a different school 

education district through the use of a false address – have repeatedly involved 

“non-traditional family groupings, including single parents (usually mothers), 

divorced parents, and multi-generational or grandparents”.107 This has been 

ascribed to, in part: 

“the struggles of single parents to juggle the demands of work and 

parenting. When work schedules are not in sync with school schedules, 

low-income parents are faced with the difficulties of finding safe and 

affordable after-school care and transportation for their children. Several 

                                                           
107 Leah Faw, Huriya Jabbar, Poor Choices: The Sociopolitical Context of “Grand Theft Education”, Urban 

Education First Published June 9, 2016 at page 17. Accessible  https://doi.org/10.1177/0042085916651322 

https://doi.org/10.1177%2F0042085916651322
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of the cases suggest that the parents were trying to resolve these 

problems by placing their children in out-of-district schools.”108 

261. The proposed amendments may thus lead single parents to be more 

susceptible to prosecution thereunder and would definitely leave their children 

more vulnerable to the adverse consequences flowing from a loss of their 

parent’s support, should they be placed behind bars.   

262. An incriminated parent, upon release, must also contend with a criminal 

conviction which may negatively colour any attempts that she/he may make at 

securing gainful employment.  Thus, further compromising the wellbeing of 

their child(ren).109 

                                                           
108 Gustafson, Kaaryn, Degradation Ceremonies and the Criminalization of Low-Income Women (April 19, 

2013). 3 U.C. Irvine Law Review, Vol. 3, No. 2, 2013; UC Irvine School of Law Research Paper No. 2014-42 at 

p 327.   Available at SSRN: https://ssrn.com/abstract=2254054  

Leah Faw, Huriya Jabbar at pages 17 and 18:  

 

“It is important to note that, in every case reported here, except that of a White family in the Copley-

Fairlawn District (where Williams-Bolar’s case also took place), the criminalized hoppers are people 

of color (in largely White districts) and/or members of non-traditional families, with either single- or 

divorced-parent heads. This reality points to district hopping not as a racialized act—anecdotal 

evidence finds families from all racial and ethnic backgrounds engage in hopping—but as one racially 

coded as criminal. Although all types of families may hop, racial minorities in White districts are 

especially subject to suspicion; thus, the criminalization of hopping is used to penalize and control these 

families.”  

 

“The repeated instance of non traditional family groupings, including single parents (usually 

mothers),divorced parents, and multi-generational or grandparents draws our attention to the fact that 

the criminalization of district hopping is being used as an added punitive measure against families that 

do not fit the nuclear, two parent family model assumed in district enrollment policies. Families that do 

not fit this mold are, as these cases show, systematically excluded from access to higher quality districts. 

Together, these complex dynamics influence district hopping and districts’ responses to it, providing 

context for the anecdotal tales of district hopping reported in the media.” 

 

109 On the severe impact on a single parent’s ability to sustain themselves and their children in the wake of the 

stigmatisation and employment limitations that accompany a criminal conviction for residency fraud see: 

https://ssrn.com/abstract=2254054


90 
 

 
 

(c) Stigmatisation on the basis of race and class and the vulnerabilities 

of foreign migrant parents  

263. In the USA, a handful of states have elected to criminalise the actions of 

parents who resort to the use of fake residence addresses when enrolling their 

children in schools.110  The US example has shown that ‘[p]arents of color 

and/or low income parents are being disproportionately targeted for 

enforcement of school residency laws.”111  In fact, some US schools are overtly 

engaging in racial profiling when identifying instances of potential violations of 

‘residency laws’ through the targeting of African American, Latino and special 

education students.112  Residency verification forms by US schools for 

purposes of vetting has also been described as a “scare tactic to weed out 

[undocumented immigrants] and their children.”113  

264. There are claims that US schools have made use of ‘school residency 

verification programs’, (which some schools have employed in their efforts 

against residency enrolment fraud) to “regulate and/or control the influx of 

people of colour entering their schools.”114 Invasive practices aimed at parents 

that schools suspect of falsifying records include the hiring of private 

                                                           
Anderson, C, Caught On the Wrong Side of the Property Line: An Analysis of the “Akron Mom” case, Urbana, 

Illinois 2012, at page 44.   

110 Orlando, J Criminal Penalties for Falsely Claiming Residency Within a School District (ORL Research 

Report 2011-R-0214), 5 May 2011.  Accessible at https://www.cga.ct.gov/2011/rpt/2011-R-0214.htm  

111 Testimony of Gwendolyn Samuel, Founder of Connecticut’s Parent’s Union before the Judiciary Committee 

Connecticut General Assembly Public Hearing Raised H.B. 6695: An Act Concerning Misrepresentation of 

Town Residency with Respect to Schools Accommodations, 15 April 2013 at page 2. Chettiar, I and Mc Cray, R 

Sending Your Kid to the Wrong School Could Land You Five Years Behind Bars, ACLU Criminal Law Reform 

Project, 28 January 2011.             

112 Gustafson, Kaaryn, above note 108 at pages 328 and 329 and; Leah Faw et al. above note 107 at page 13 and; 

Testimony of Gwendolyn Samuel, above note 111 at page 4.  On subtle racial profiling, see Anderson, C above 

note 109 at page 43.  

113 Mayra Turchiano Resisting Educational Apartheid: Low-Income Latino Parents’ Experiences with School 

Residency Policies, California State University thesis (6 May 2016) at page 20.  

114  Turchiano, above note 113 at pages 16-17 and 71.  

https://www.cga.ct.gov/2011/rpt/2011-R-0214.htm
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investigators to conduct in depth surveillance of the suspected families who 

then trail children to bus stops and/or home, follow parents, run property 

records checks and trace parents’ license plates in an attempt to ‘catch them 

out’.  The use of residency fraud hotlines and the offer of ‘bounties’ have also 

been employed.115   

265. In Long Island, New York there has been a growth of, what is termed, the 

“border patrol industry,” as all-white school boards have attempted to reverse 

the increasing trend of New York City students enrolling in ‘their’ schools. 

“Boarder patrollers” engage in school “home visits” and all-white school boards 

provide on-going support for these initiatives.116 

266. People from minority groups who have been pursued through these invasive 

practices have recorded feeling intimidated, frightened and that their privacy 

was under attack.117  Public outcry about racial profiling in the prosecution of 

parents of minority groups eventually resulted in Connecticut repealing a law 

which criminalised ‘school boundary hopping’ in 2013.118 The repeal occurred 

                                                           
115 Eller, R and Rooks N, Cutting School: Privatization, Segregation, and the End of Public Education, 26 

September 2017; Turchiana, above note 113 at page 10 and Spencer K, Can you steal an education?  Wealthy 

school districts are cracking down on ‘education thieves’, Hechinger Report, 18 May 2015.  Accessible at: 

http://hechingerreport.org/can-you-steal-an-education/  

116 Tate IV, WF (ed) Research on Schools Neighbourhoods and Communities: Towards Civic Responsibility, 

Duran J; Grzesikowski KH; Roda A; Ready D; Warner M; Wells AS; White T, Chapter 7 -  Still Separate, Still 

Unequal, But Not Always “So Suburban”: The Changing Nature of Suburban School Districts in the New York 

Metropolitan Area, Rowan and Littlefield Publishers, inc 2012 at page 145.  Published for the American 

Education Research Association.  

117 Turchiano, above note 113 at pages 65 and 66.  

118 Dugas, CM New Legislation Decriminalizes Theft of School Accommodations for Non-Residency, Berchem 

Moses, Attorneys and Counsellors, 14 August 2013.  

http://hechingerreport.org/can-you-steal-an-education/
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against the backdrop of a court case attacking the constitutionality of this 

law.119  

267. It is easy to see how the prosecution of offences proposed by clause 26(3) of 

the Draft Bill is likely to play itself out in South Africa with the possibility of more 

stringent attention paid and accusations made against children of a certain 

race or class who seek admission to a school or more audits of admissions 

materials or requests for additional documentation from parents who seek fee 

waivers versus those able to pay school fees.  Should the proposed offence in 

clause 26(3) be enacted, the US experience shows that the likelihood of black 

and poor families being profiled, harassed and stigmatised are substantial.  

268. More affluent schools in South Africa are already able to use their ability to set 

catchment areas as ways to exclude poor and working-class children, from 

their schools. The effect of clause 26(3) being made law would be to further 

embolden these schools through arming them with the ability to hang, even the 

implicit threat of prosecution over parent’s heads as a way to further intimidate 

them into not applying. Indeed, in the US school residency laws have been 

described as an “instrument of the relatively privileged to maintain their 

privilege”: 

“black parents are being sentenced to jail because of their desire for a 

quality education for their children.  In a broken economy, Black people 

are finding ways in the informal economy to live out valuable and 

dignified lives, and are being punished [for this].120  

                                                           
119 Marie Menard v Stratford Board of Education,18 July 2011, Complaint accessible at: 

http://webcache.googleusercontent.com/search?q=cache:PHnwQMU3otcJ:rishawnbiddle.org/outsidereports/ME

NARDCOMPLAINT.pdf+&cd=1&hl=en&ct=clnk&gl=za 

120 Radtalks: What could be possible if the law really stood for black lives? The City University of New York 

(CUNY) Law Review Vol 19.91, 7 March 2016 at page 128.  A Series of Talks Delivered at the Law for Black 

Lives Convening, Organized by the Bertha Justice Institute at the Center for Constitutional Rights.   On school 

residency laws as an instrument of the privileged, see also Turchiano, above note 113 at page 71. 

http://webcache.googleusercontent.com/search?q=cache:PHnwQMU3otcJ:rishawnbiddle.org/outsidereports/MENARDCOMPLAINT.pdf+&cd=1&hl=en&ct=clnk&gl=za
http://webcache.googleusercontent.com/search?q=cache:PHnwQMU3otcJ:rishawnbiddle.org/outsidereports/MENARDCOMPLAINT.pdf+&cd=1&hl=en&ct=clnk&gl=za


93 
 

 
 

Clause 26(3) if enacted will therefore reinforce structural racism and shield 

privilege. 

269. The introduction of clause 26(3) may also deter undocumented immigrants in 

South Africa, many of whom live under transitory or informal arrangements, 

from enrolling their children for fear of being ‘discovered’ and prosecuted or 

even deported.  Foreign migrant parents in South Africa already face many 

barriers to ensuring their children’s access to education.121 Clause 26(3), if 

made law, will significantly compound these obstacles.  

Recommendations: 

270. EE and EELC therefore recommend that clause 26(3) be removed in its 

entirety. 

N CLAUSE 27: DISPUTE RESOLUTION – INSERTION OF SECTION 59A  

271. Clause 27 of BELA seeks to introduce an internal dispute resolution 

mechanism through inserting section 59A into SASA. The amendment will 

require that, in the event of a dispute, the HOD and the SGB must meaningfully 

engage each other to resolve the dispute.  In attempting to resolve the dispute, 

there are several steps that should be taken, such as that: 

271.1. The aggrieved party must give the other party written notice of the 

dispute, which must include a description of the issues involved in the 

dispute and a proposed resolution thereof. 

                                                           
121 South African Alternate Report Coalition, Alternate Report to the UN Committee on the Rights of the Child 

in respect of SA’s Combined 2nd, 3rd and 4th Periodic Country Report on the UN Convention on the Rights of the 

Child, dated October 2015 at section 13.5 Education For Foreign Migrant Children, paras 268 and 269, page 

34.   
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271.2. Should the dispute not be resolved within 14 days after the issue of 

the notice, each party must nominate a representative, and those 

representatives must meet within 14 days after their nomination in 

order to resolve the dispute. 

271.3. Furthermore, if the parties cannot reach agreement, the dispute may 

be referred for mediation by a mediator agreed upon by the parties. 

272. While the clause does not describe what ‘meaningful engagement’ involves, 

the inclusion of a dispute resolution mechanism short of court action is to be 

welcomed as giving effect to the Constitutional Court’s characterisation of the 

relationship between SGBs and parents as one requiring co-operative 

governance in the best interests of children.   

273. However, there are several inadequacies in the proposed amendment. While 

the clause addresses disputes between the SGB and the HOD, it is silent on 

disputes between the MEC and the SGB, or even multi-party disputes between 

the SGB, HOD and the MEC, as all three stakeholders have decision-making 

powers in education.  All of these disputes may require similar dispute 

resolution mechanisms. 

274. The biggest inadequacy is the failure of the dispute resolution mechanism to 

cater to the rights of the individual learner who may be the subject of the 

dispute. While the dispute resolution process unfolds over the course of 28 

days, it is not clear whether the learners’ education will be protected or 

disrupted – the likelihood is that it will be disrupted. There are no measures in 

the Bill that address this disruption. In several of the cases where the courts 

have ordered meaningful engagement between the SGB and the HOD, the 

learners’ education was at stake, it is therefore no negligible requirement that 

a protection mechanism for the learner is included in the clause. 

275. EE further recommends that the dispute resolution process should be 

truncated to a maximum period of 21 days. This will be achieved as follows: an 
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aggrieved party must issue a notice of dispute with a proposed resolution. 

Should the dispute not be resolved within 14 days after the notice is issued, 

the parties must each nominate a representative. Those representatives must 

then meet and resolve the dispute within 7 days after their nomination. During 

that period, adequate measures should be put in place to ensure that a 

learner’s education continues without disruption and their best interests are 

safeguarded. 

Recommendations: 

276. In light of the above, EE and EELC recommend that: 

276.1. The clause should be amended to include disputes between the MEC 

and the SGB; as well as between the SGB and the MEC and HOD. 

276.2. The dispute resolution process should be truncated to a maximum 

period of 21 days. We propose that this be achieved as follows: an 

aggrieved party must issue a notice of dispute with a proposed 

resolution. Should the dispute not be resolved within 14 days after the 

notice is issued, the parties must each nominate a representative. 

Those representatives must then meet and resolve the dispute within 

7 days after their nomination.  

276.3. During that period, adequate measures should be put in place to 

ensure that a learner’s education continues without disruption and 

their best interests are safeguarded. 

O CLAUSE 29: REGULATIONS CLAUSE – SECTION 61 OF SASA 

277. Section 61 of SASA provides for the Minister to make regulations on the issues 

listed therein as well as for the residual power for her or him to make 

regulations on any matter which may be necessary or expedient to regulate to 
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achieve the objectives of SASA. Clause 29 of the Draft Bill seeks to amend 

section 61 by giving the Minister specific powers to make regulations on, 

amongst other issues, the organisation, roles and responsibilities of education 

districts.  

278. EE and EELC are of the view that the Minister should also be required to make 

regulations for children with barriers to learning, including disabilities and 

allergies.  The introduction of regulations concerning corporal punishment 

should also be a necessity.    

Recommendations: 

279. EE and EELC recommend that: 

279.1. That the Minister be required to make regulations for children with 

barriers to learning, including disabilities and allergies. 

279.2. That the Minister be required to make regulations regarding corporal 

punishment.  

 

(a) The Minister’s power to make regulations on the organisation, roles 

and responsibilities of education districts 

280. EE and EELC welcome that the proposed amendments will empower the 

Minister to introduce regulations on education districts.  However, we are of 

the view that this ought not to be a discretionary power.  This is because (as 

noted in the Policy on the Organisation Roles and Responsibilities of Education 

Districts, 2012), education districts play a ―pivotal role122 in the provision of 

                                                           
122 Districts Policy 2012 at p 8.  
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quality education and are critically situated to do so. In fact, Minister Motshekga 

has recognised that education districts serve at the “coal face of delivery, 

closer to the centre of our operation, the classroom”.123  Yet education districts 

continue to operate in a legislative vacuum with the existence of these 

institutions not established in terms of or even referred to by SASA.    

281. The serious need for cohesive national regulations on education districts is 

indisputable given the essential role that education districts perform as the 

nexus between national and provincial governments and the schools and 

public which they serve.   

282. EE has often encountered ineffective responses and lengthy delays associated 

with obtaining feedback from district officials where EE has lodged complaints 

of a serious nature on behalf of learners and their parents.  Of an even greater 

concern is that learners and parents who approach EE for assistance have 

often made repeated attempts at engaging with district officials personally, and 

report being disillusioned and frustrated at the lack of support on offer by 

district officials in addressing serious complaints requiring urgent intervention. 

283. Moreover, parents and learners often express their dismay at what they 

perceive as a lack of decisiveness at district level and the unwillingness of 

district officials to act against educators even when clear violations of the law 

and policy have taken place.  From EE observations this indecisiveness may 

be attributed to a lack of a binding national regulatory framework clearly setting 

out the legal obligations and responsibilities of district directors and other 

district officials.  

Recommendation: 

                                                           
123 Opening Address at the meeting with District Directors by Ms Angie Motshekga, Minister of Basic 

Education, Sol Plaatjie House: 19 April 2012. Accessible at the following link: 

http://www.education.gov.za/Newsroom/Speeches/tabid/298/ctl/Details/mid/1929/ItemID/3327/Default.aspx 
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284. EE and EELC recommend that clause 29 be amended to make it compulsory 

for the Minister to enact regulations on the organisation, roles and 

responsibilities of education districts 

(b) Empowering the Minister to create an offence for a violation of 

regulations  

285. Clause 29(c) proposes the insertion of an additional clause into SASA stating: 

“The regulations contemplated in subsection 1 may provide that any 

person who contravenes a provision thereof or fails to comply therewith 

is guilty of an offence and on conviction is liable to a fine or to 

imprisonment for a period not exceeding 6 months.” 

286. Clause 29(c) is vague and overly extensive.  It confers on the Minister the 

broad and sweeping power to legislative offences for the contravention of any 

provision within any regulations that she may enact regardless of what that 

provision may be and the consequences flowing from its violation.  The aims 

of such a wide-ranging discretion is unclear and susceptible to constitutional 

challenge.  

Recommendation: 

287. EE and EELC recommend that Clause 29(C) should be removed completely. 


