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KINDLY TAKE NOTICE that the Applicants intend to make application to this
Honourable Court, at 10h00 on Tuesday 20 July 2021 or on such date and at such time

as the Court may determine, for the following relief:

1. This application is dealt with as a matter of urgency in terms of Rule 6(12)(a)

and the forms and service provided for in the Rules are dispensed with.

2. It is declared that:

2.1. The first respondent is in breach of her obligation under paragraph 103.5 of
the Order of this Court made under this case number on 17 July 2020 (“the
Order”) to ensure that the National School Nutrition Programme (NSNP)
provides a daily meal to all qualifying learners, whether they are attending

school or studying away from school as a result of the COVID-19 pandemic;

2.2. The second to ninth respondents are in breach of their respective obligations
under paragraph 103.8 of the Order to implement the NSNP in their respective
provinces in such a manner that it provides a meal to all qualifying learners,
whether they are attending school or studying away from school as a result of

the COVID-19 pandemic;

2.3.  The reporting requirements in paragraphs 103.10 and 103.12 of the Order

remain in force until discharged by this Court; and



2.4. The first, second, and fourth to ninth respondents are in breach of their
reporting requirements under paragraphs 103.10 and 103.12 respectively of

the Order.

The first and second and fourth to ninth respondents are ordered to show cause,
within 15 days of this order, why they should not personally be committed for
contempt of court for their breach of paragraphs 103.10 and 103.12 of the Order
respectively for a period determined by the Court, or personally ordered to pay a

fine in an amount determined by the Court.

The orders in paragraphs 103.10 and 103.12 of the Order are discharged,;

The Minister is ordered:

5.1.  within one month to formulate and implement revised plans to ensure that all
qualifying learners receive a daily meal under the NSNP. These plans must

take into account the following:

5.1.1. The challenges experienced thus far in the implementation of the

NSNP;

5.1.2. The need for realistic and responsive plans that ensure that every

qualifying learner receives a meal under the NSNP;

5.1.3. The need to feed learners who attend school under a rotational time-

table and where schools have closed due to cases of COVID-19;

5.1.4. The need for directives or guidance to the MECs to ensure that they



and their departments carry out their duties without delay.

5.2.  The plans referred to in 5.1 above must address the following matters:

5.2.1. What steps the Minister will take to comply with her obligations and

ensure that MECs comply with their obligations; and

5.2.2. When the Minister will take each step planned.

5.3.  The Minister must file those revised plans on affidavit with this Court and

with the applicants within that month;

5.4. The Minister must thereafter file monthly reports on affidavit with this Court
and the applicants in which she reports on the extent to which the steps she
has taken have succeeded, what further steps she will take to ensure that they

succeed, and when she will take each such step.

6. The MECs are ordered:

6.1. within one month to formulate and implement revised plans to ensure that all
qualifying learners in their province receive a daily meal under the NSNP.

These plans must take into account the following:

6.1.1. The challenges experienced thus far in the implementation of the

NSNP;

6.1.2. The need for realistic and responsive plans that ensure that every

qualifying learner in the province receives a meal under the NSNP;



6.1.3. The need to feed learners who attend school under a rotational time-
table and where schools have closed down due to cases of COVID-

19.

6.2. The plans referred to in 6.1 above must address the following matters:

6.2.1. What steps the MEC will take to comply with their obligations; and

6.2.2. When the MEC will take each step planned.

6.3. The MECs must file those revised plans on affidavit with this Court and with

the applicants within that month;

6.4. The MECs must thereafter file monthly reports on affidavit with this Court
and the applicants in which they describe the implementation of their revised
plans, the extent to which their plans have succeeded, what further steps they

will take to ensure that they succeed, and when they will take each such step.

7. The first to ninth respondents are personally joined as respondents in this
application, and the applicants are authorized to serve notices and documents on

them by electronic mail.

8.  The first to ninth respondents in their official capacities are ordered jointly and
severally, the one paying the other to be absolved, to pay the costs of this

application, including the costs of three counsel.

TAKE NOTICE FURTHER that the attached affidavit of PILA-SANDE

VUYOKAZI LELETU MKUZO, and the annexures thereto, will be used in support



of this application.

TAKE NOTICE FURTHER THAT

If you intend opposing this application, you must, by 13h00 on Friday 9 July

1.

2021, deliver:

@ notice of such intention; and

(b) your answering affidavit(s), if any.
2.

July 2021.

DATED on this the 30" day of June 2021.

The applicants will file a replying affidavit, if any, by 13h00 on Thursday 15
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1, the undersigned

PILA-SANDE VUYOKAZI LELETU MKUZO

hereby make oath and state:

1. Tam an attorney at Equal Education Law Centre with its registered offices at 3

Floor Isivivana Centre, 8 Mzala Street, Khayelitsha, Cape Town.

2. Iam authorized to make this application on behalf of the applicants.

3. As one of the attorneys for the applicants, I am one of the liaison persons who
have been responsible on behalf of the applicants for monitoring the respondents’
compliance with the Order made by this Honourable Court on 17 July 2020 (“the

Order”).

4,  The facts contained in this affidavit are both true and correct. They are within my
personal knowledge unless the context provides otherwise. Where 1 rely on
information conveyed to me by others, I state the source and believe that

information to be correct.

5. Inthis affidavit, I set out the events that have transpired since the Order was made,
the reasons why the applicants now approach this Court, and the relief that the

applicants seek.




INTRODUCTION

6. The national Department of Basic Education and the Provincial Departments of
Education have a programme known as the National School Nutrition Programme
(“NSNP”). The NSNP provides a daily meal to learners at public schools. It
gives effect to the right to basic education and the right of access to sufficient

food.

7. Asaresult of the COVID-19 pandemic, the NSNP was initially suspended when
schools closed. It then operated only to a limited extent after schools re-opened

for particular grades in June 2020.

8.  The First Applicant {a registered non-profit organisation} and the Second and
Third Applicants (the School Governing Bodies of two schools in Limpopo)
instituted the main application in July 2020 against the national Minister of Basic
Education and the provincial MECs for Basic Education (the respondents) for
orders requiring them (through the Department of Basic Education and the
Provincial Departments of Education) to provide a daily meal under the NSNP to

all qualifying learners.

9.  The Court ordered accordingly. It also required the respondents to submit regular
reports on their compliance with its orders. A copy of the Order is attached as
PVLM1. No order was however made against the tenth respondent. When [
refer to “the respondents” generically, 1 refer to the first to ninth respondents,

unless the context indicates otherwise.




10.  The Order granted the applicants leave to set this matter down for further hearing
ot hearings by this Court, on the papers already filed and the reports filed in terms

of the Order, supplemented to the extent necessary:

10.1.  for a determination of whether the respondents’ plans and programmes
comply with the duties of the Minister or the MEC concerned as declared

or set out in the Order;

10.2.  for a determination of whether the Minister or an MEC has complied with

the Order and/or with his/her duties as declared or set out in the Order;

10.3.  for further or alternative relief to ensure that the Minister and the MECs

comply with their duties as declared or set out in the Order.

THE PURPOSE OF THIS APPLICATION

11.  While the Order resulted in some increase in the provision of meals under the
NSNP, the respondents have not fully complied with it. A substantial number of

qualifying learners still do not have access to a daily meal through the NSNP.

12.  This is demonstrated by nationally representative surveys, by the respondents’
own admissions in the reports provided to the Court, and by the experiences of

school principals, school governing bodies, and the parents of learners.

13. The respondents have complied intermittently and erratically with their reporting
obligations to this Court. Since March 2021, none of the respondents other than
the Free State MEC for Basic Education (the third respondent) have  reported

at all to this Honourable Court, as is required by the Order,
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14,

In this application, the applicants seek in summary:

14.1.

14.2.

14.3.

14.4.

declarations that;

14.1.1.  the respondents are in breach of their obligation to provide a

daily meal to all qualifying learners.

14.1.2,  the reporting requirements in the Order remain in force until
discharged by this Court. (The applicants propose a reduction
in the reporting requirement from once every 15 days to once a

month.)

14.1.3.  the first, second and fourth to ninth respondents are in breach

of their reporting requirements under the Order.
The second to ninth respondents are joined personally as respondents.

The first, second and fourth to ninth respondents are ordered to show cause
why they should not personally be committed for contempt of court for a
period determined by the Court, or personally ordered to pay a fine in an

amount determined by the Court.

The respondents are ordered within one month to formulate and
implement revised plans to ensure that they comply with their obligations
and ensure that all qualifying learners receive a daily meal under the
NSNP, taking into account the challenges experienced thus far in the
implementation of the NSNP, and in particular in respect of feeding all

learners who attend school under a rotational timetable;

4.0 6

P




14.5. The respondents are ordered to file those revised plans with this Court and
with the applicants within that one month; and thereafter to file monthly
reports in which they describe their implementation of the revised plans
and their compliance with the Order to provide a daily meal to all

qualifying learners.

15. This affidavit serves to supplement the papers in an urgent application in

accordance with paragraph 103.13 of the Order.

16. The remainder of the affidavit proceeds as follows:

16.1. 1 set out the background to this application. I also set out the key

provisions of the Order.

16.2. I demonstrate the respondents’ non-compliance with the Order, namely:

16.2.1.  The continuing failure to provide the NSNP daily to all

qualifying learners.

16.2.2.  The failure to provide reports as ordered by the Court, and to

do so until the Order is discharged.

16.3. 1 explain the importance of realistic plans that are capable of achieving

compliance with the duty to provide a daily meal to all qualifying learners.
16.4. T explain why this application is brought urgently.

16.5. Finally, I describe and explain the relief sought by the applicants.
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KEY PROVISIONS OF THE ORDER OF 17 JULY 2020

17.

The key provisions of the Order include the following:

Paragraph 103.5 - The Minister is ordered without delay to ensure that the
NSNP is implemented in such a manner that it provides a daily meal to all
qualifying learners, to ensure the proper exercise of the rights of learners
to education and to enhance their learning capacity, whether they are
attending school or studying away from school as a result of the Covid-19

pandemic.

Paragraph 103.8 - The MECs are ordered forthwith to implement the NSNP
in their respective provinces in such a manner that it provides a daily meal
to all qualifying learners whether they are aftending school or studying

away from school as a rvesult of the Covid-19 pandemic.

Paragraph 103.10 - The Minister is ordered to file reports with this Court
under oath, and provide copies fo the applicants, every fifteen days from

the date of this order until the order is discharged by this Court, setting out

the steps she has taken to give effect to this order, when she took such steps,
what the results of those steps have been, what further steps she will take,

and when she will take each such step.

Paragraph 103.12 - The MECs are ordered to file reports under oath with
this Court, and to provide copies to the applicants, every fifieen days from

the date of this order until the order is discharged by this Court, setting out

the steps they have taken fo implement the plan and programme, when they

Ho. 8




fook such steps, and how many learners in each district in their area of
Jurisdiction are receiving, and how many are not receiving, a daily meal in

terms of the NSNP.

18. As I demonstrate below, the respondents have not complied with these

provisions.

CONTINUING FAILURE TO PROVIDE A DAILY MEAL TO ALL

QUALIFYING LEARNERS

19.  The purpose of the July 2020 application and the Order was to ensure that the
respondents comply with their constitutional obligations and commitments under
the NSNP to ensure that a daily meal is provided to all qualifying learners whether

they are at school or studying at home due to the COVID-19 pandemic.

20. The application contained evidence of both widespread child hunger and the
individual experiences of learners, parents, and educators dealing with child
hunger. This evidence is set out in paragraphs 34 to 74 of the Founding Affidavit

in the original application.

21.  The judgment noted:

“The affidavits make it clear that hunger is not a problem, hunger is an
obscenity.

The evidence of the amicus curiae is that an estimated 30% of the South African
population experience severe levels of food insecurity - a far higher rate than
the global average or even the average for Africa. The severity of high levels of
unemployment leads to poverty and consequently to food insecurity. Even when
employed, the income is not adequate with the informal sector employment
totaling 5 million, who in turn supports 16 million people. The parents can
accordingly not provide sufficient food and nutrition to their children. Children




who suffer from hunger are at risk of various forms of malnutrition which
include wasting, stunting, obesity and micronutrient deficiencies.” [para 30]

Ongoing evidence of child hunger since the judgment

22. This application is brought in the context of persisting child hunger and the
respondents’ failure to feed all qualifying learners under the NSNP: the primary

goal of the court order and the application that precipitated it.

23. On the Department of Basic Education’s own admission, the NSNP is not
reaching a large percentage of its intended recipients. It has never, since the Order
was made, reached all qualifying learners. According to its last report, filed on 26
March 2021, at least 1.5 million learners as at 12 March were not receiving daily

meals.

24. The National Income Dynamics Study — Coronavirus Rapid Mobile survey
(“NIDS-CRAM”) is an authoritative and broadly nationally-representative panel
study of approximately 7 000 people. It is endorsed by the Department of
Planning Monitoring and Evaluation, the National Treasury, the Department of
Health and the National Planning Commission. The same people are contacted
every few months and asked a range of questions. The survey has had four
“waves” since March 2020. Wave 1 data were released on 15 July 2020; Wave 2
data were released on 30 September 2020; Wave 3 data were released on 17

February 2021 and Wave 4 data (the most recent) were collected between 2
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25,

26.

27.

28.

29.

February and 10 March 2021, and released on 12 May 2021. The details which I

provide below are from the Wave 4 data.

Survey questionnaires asked participants about a range of socio-economic

outcomes, including unemployment, household income, and child hunger.

In respect of food insecurity and household hunger generally, 67% of respondents
surveyed stated that they have experienced some form of food insecurity during
at least one of the four waves of the survey. This is two-thirds of South African
households. Food insecurity was felt more acutely in households with children
in them, with 72% of these households reporting that they had run out of money

for food in the month prior to the survey in at least one of the four waves.

NIDS-CRAM reported that child hunger declined from a 2020 high of 16% in
November/December to 14% in February/March 2021, This represents one in
seven households reporting weekly child hunger. This is still nearly double pre-

pandemic levels (in 2018, child hunger was reported to be approximately 8%).

NIDS-CRAM made the following observations in respect of child hunger:

“The hunger levels that we are already observing are only the
tip of the iceberg: they hide the malnutrition that is less easily
observable but that will continue to leave many South African
children stunted. It is therefore highly desirable that poverty
relief should continue to enjoy great priority in fiscal and policy
choices, despite the undoubtedly difficult fiscal trade-offs that
need to be made”.

In relation to the NSNP, NIDS-CRAM states: “While the NSNP is also welil-
targeted, uptake levels are not what they were prior to the pandemic due to

rotational timetabling and the late start to the school year. This points to the

ho .
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30,

31

32

33.

34.

importance of getting the NSNP back to full scale, and of children returning to
school with no rotational schedule, especially in a context of low infection rates

in the country.”

NIDS-CRAM reported that after public schools reopened in 2021, only 43% of
respondents surveyed confirmed that their children had received a school meal in
the prior week. They state that this “remains significantly below pre-COVID

levels™.

Only 5% of adults surveyed in Wave 4 reported that their children always
received a school meal in the past seven days. 42% of adults reported that
children in their household had never received a school meal in the past seven

days across all four waves.

NIDS-CRAM confirms that the NSNP has never reached 100% capacity since
the start of the pandemic and the accompanying measures to mitigate the spread
of the virus. Child hunger remains high at 14% despite the easing of lockdown

measures. Child hunger is nearly double the level of pre-pandemic child hunger.

The NIDS-CRAM findings are corroborated by evidence collected during the

period 8 - 15 June 2021 by the first applicant and the applicants’ attorneys.

A snapshot survey of school officials and parents of learners who are in public
schools was conducted. 53 school officials (either a principal, a teacher, or an
SGB member) were interviewed, and 44 parents were interviewed. An affidavit
deposed to by Motheo Brodie is attached as annexure PVLM2 and speaks to the
methodology used.

12
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35.

36.

The aim of the survey was to gauge the uptake of the NSNP across the provinces,
including and especially on the days when learners were not at school due to the

rotational timetabling,

The survey questions were designed to determine the following:

36.1. Whether learners were receiving a daily meal, including on the days they

were not at school due to rotational timetabling;

36.2. What efforts, if any, were made to inform parents and learners that daily
meals could be collected on days learners were not at school due to

rotational timetabling;

36.3. What arrangements, if any, had been made to facilitate learners being able

to access meals for/on the days they were not at school; and

36.4. The impact on learners and their families when learners did not receive a

daily meal.

School officials

37.

38.

A total of 53 school officials across seven provinces were interviewed. They were
22 officials in Limpopo, 13 in the Eastern Cape, 11 in KwaZulu-Natal, three in

Gauteng, two in Mpumalanga, one in North West and one in the Western Cape.

52 of those interviewed stated that all learners receive meals on the days on which
they attend school. The exception was a school in KwaZulu-Natal, where the

failure to provide all learners with meals on the days they were at school was
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39.

40.

41.

explained on the basis that insufficient amounts of food were delivered to the

school.

Nearly half of the school officials who were interviewed (49%) reported that
learners at their schools did not receive meals on or for the days that they were
not attending school. Only 45% of the school officials said that their learners
were receiving meals for or on the days they were not at school. The remaining

6% reported that learners who are rotating sometimes received or collected meals.

While 84% of the school officials stated that they inform parents and learners that
meals are available for learners whether or not they are attending  school, over
30% of the school officials reported that the quantity of food being delivered to
the school was insufficient for the number of learners at the school. This affected
their ability to provide meals to learners on days that they are not at school. One
school official in Limpopo said that the school was unable to provide food on the
days when learners were not attending because “the school receives limited stock

and learners need to share this food”.

Across all the provinces, very few schools reported having any arrangements in
place to enable learners to collect food on the days that they were not atiending

school.

41.1. In Limpopo, 13 school officials reported that learners do not receive meals
on the days they do not attend school. 16 school officials stated that they
had no arrangements whatsoever in place to achieve this - such as providing
scholar transport for the collection of meals, or food parcels to enable

learners to receive meals on the days that they were not attending.
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41.2. In the Eastern Cape, five school officials reported that learners do not
receive meals on the days they are not at school. They stated that this was
due to learners not going to school to collect meals, the fact that no scholar
transport arrangement for learners is in place, and because it was difficult

to adhere to all COVID-19 protocols when all learners were fetching meals.

41.3. In KwaZulu-Natal, five school officials reported that learners do not receive
meals on the days when they were not attending school. One respondent
stated “There is a challenge with the scholar transport as the DoE does not
provide any form of support. Most scholars are staying far away from the

school.”

Parents

42.

43,

44,

44 parents were interviewed across five provinces: 17 in the Western Cape, 11

in Gauteng, six in Limpopo, five in KwaZulu-Natal and five in the Eastern Cape.

84% of parents reported that their children do not attend school every day as their
schools are using rotational timetables. 75% of parents reported that their
children receive meals on the days they are at school and seven parents reported

that they did not, while two were unsure.

76% of parents reported that their children do not receive meals on the days that
they do not attend. Of the parents who said that their children do receive meals
on the days that they are not at school, one said that their child walks to school to
collect meals, and another said that parents must go to the school to collect meals

for their child. Of the parents who said their children do not receive meals on the
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45,

46.

47.

48.

days they are not at school, seven reported that they think that the school does not

have enough food to provide for their children on the days that they do not attend.

Parents expressed a great deal of anxiety where their children did not receive
daily meals. One parent’s response to how the absence of meals affects them was
“On my behalf, it’s very bad because when he receives food, it does help us
because no one is working”. Another parent said “We are an impoverished family
so the kids become down and have no energy and they become disturbed in their

studies because they are hungry”.

The responses of parents to the survey make it clear that the respondents’
occasional assertions in affidavits and in the media that parents are not allowing
their children to pick up meals at schools is unlikely to be correct. Rather, the

respondents have not facilitated access, as required by the Order.

In sum, the NIDS-CRAM surveys and the survey conducted by the applicants and
their attorneys confirm that the respondents are failing to comply with their
obligation to provide a daily meal to all qualifying learners. The current uptake
of the NSNP is far below what it ought to be with more than half of qualifying
learners not receiving a daily meal when not in school. This contributes to the

persistence of child hunger which is nearly double that of pre-pandemic levels.

The main factor influencing the poor uptake of the NSNP is that learners do not
receive a meal on the days they are not at school due to the rotational timetable.
Insufficient amounts of food are provided to some schools to cater for learners on

the days they are at home. Scholar transport is generally not provided to enable

440 16

W




learners to collect food on the days they are at home, nor does it appear that food
parcels are provided to learners to sustain them on the days they are required to

remain home.

FAILURE TO PROVIDE REPORTS AS ORDERED

The extent to which reports were furnished to date

49,

50.

51.

Paragraphs 103.10 and 103.12 of the Order require the respondents to file reports
on affidavit every fifteen days from the date of the Order “until the order is

discharged by this Court”.

In 2020, seven rounds of reports on affidavits were filed. They were mostly filed
late. The first round of affidavits (due 7 August 2020) was filed between 7 and
11 August 2020. The second round (due 28 August 2020) was filed between 27
August 2020 and 2 September 2020. The third round (due 18 September 2020}
was Tiled between 21 September and 7 October 2020. The fourth round (due 9
October 2020) was filed between 13 and 20 October 2020. The fifth round (due
30 October 2020) was filed on 2 and 3 November 2020). The sixth round (due
20 November 2020) was filed between 24 November and 3 December 2020. A
seventh round of affidavits (due 11 December 2020) was filed between 15 and 18
December 2020. Affidavits for KwaZulu-Natal, Eastern Cape, Gauteng, Free

State and Mpumalanga were never filed at all on this round.

In 2021, the school year started on 15 February 2021. Affidavits would therefore
have been due at the very latest on this date. The first round of affidavits for 2021

was received between 22 February and 3 March 2021, No report was received
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52.

53.

54.

for Gauteng. The second round of affidavits was received between 26 and 30
March 2021, Gauteng, Limpopo, Free State and Eastern Cape did not file

affidavits at  all.

On 21 April 2021, we wiote to the respondents requesting that comprehensive
reports that include all outstanding reports be filed on 5 May 2021 as the third
round of 2021 reports. A copy of that letter is attached as PVLM3, together with

acknowledgement of its receipt.

Other than two reports from the Free State (filed on 10 May and 7 June 2021), no

further affidavits have been filed, as required by the Order.

We have not received any response from any of the respondents to the letter of

21 April 2021.

Inadequacy of reports when they were furnished

55.

56.

While there was some compliance with the form of reporting for most of 2020,
the respondents failed to comply with the spirit and purpose of the court order for
the duration of the reporting period following the judgment of the Court.
Reporting was largely perfunctory and not directed to identifying and remedying

issues affecting the uptake of the NSNP. This defeated the purpose of the Order.
Paragraphs 103.10, 103.11 and 103.12 of the Order were the following

[103.10] The Minister is ordered to file veports with this court
under oath, and provide copies o the applicants, every 15 days from the

date of this order until the order is discharged by this court, setting out
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the steps she has taken to give effect to this order, when she took such
steps, what the results of those steps have been, what further sieps she

will take, and when she will take each such step.

[103.11]  The MECs are each ordered within 10 days fo file at this
court under oath, and provide a copy fo the applicants, a plan and
programme which they will implement without delay so as to comply
with their duties referred to above, and which address the following

matters.

[103.11.1]  Inrespect of each school under their jurisdiction,
when all of the qualifving learners will receive a daily meal
under the NSNP, whether they are attending school or studying

away from school as a result of the Covid-19 pandemic;
[103.11.2]  What steps they have taken to achieve that,

[103.11.3]  What further steps they will take to implement

that plan and programme, and
[103.11.4]  When they will take each such step.

[103.12] The MECs are ordered to file reports under oath with
this court, and to provide copies to the applicants, every 15 days from
the date of this order until the order is discharged by this court, setting
out the steps they have taken to implement the plan and programme,

when they took such steps, and how many learners in each district in
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57.

58.

59.

their area of jurisdiction are receiving, and how many are not receiving,

a daily meal in terms of the NSNP.

Implicit in the required reporting on the steps which have been taken to comply
with the order, on the results of those steps, and on what further steps will be
taken, is that the respondents are to monitor the implementation of the NSNP,
identify barriers to full implementation, and provide solutions to remove these

barriers as and when they oceur.

The respondents have now provided seven sets of reports. A common thread
across all of their reports 1s that the uptake of the NSNP has been erratic at best.
This they attribute to the persistence of the pandemic and its impact on further
school closures after the judgment, a delay in the start of the 2021 academic year,
and the ongoing necessity of rotational timetabling at schools to ensure social

distancing. They do not however proffer any solutions to these issues.

The applicants have, after each occasion in the reporting cycle, acknowledged
receipt of these reports and the varying levels of uptake of the NSNP. They have
also provided recommendations to the respondents for resolving the problems in

respect of the uptake. This correspondence is referred to in paragraph 76 below.

The respondents have unilaterally stopped providing reports

60.

The respondents other than the Free State MEC have unilaterally stopped filing

reports. This is despite the fact that the Order is unambiguous that they must
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61.

62.

63.

64.

continue to file reports until the Court releases them of this obligation. The

respondents other than the Free State MEC are accordingly in breach of the Order.

On 22 April 2021, following the release of a media statement by Equal Education
(EE), Equal Education Law Centre (EELC) and SECTION27 about the NSNP
(PVLM4), the spokesman of the Department of Basic Education, Mr Elijah
Mhlanga, was interviewed on Umhlobo Wenene FM., He stated that the
timeframe for the implementation of the judgment has lapsed due to the change
in lockdown levels and the return of learners to school. He also asserted that
during the lockdown, the Department and the Provincial Education Departments
made alternative means for food provision through the provision of food parcels,
transport for learners fo come and collect food, arrangements for learners to

collect meals from their nearest schools and meal vouchers.

The statement reflects, at best, a misunderstanding of the respondents’ obligations
under the Order. T do not understand, however, how anyone could in good faith

interpret the Order in that manner.

Further, the evidence set out above demonstrates that it is simply not true that
meals or food parcels have been provided to all learners who are not at school
and who remain subject to rotational timetabling. This must be well known to

the respondents.

The applicants’ attorneys have been in consistent communication with the
respondents. Where reports were not received timeously from the respondents,

we have reminded the State Attorney of the reporting requirements.

o




65,

66.

67.

The last substantive correspondence we received from the State Aftorney in
respect of the structural order was on 11 February 2021, when the State Attorney
requested an extension of time for the filing of the reports. The applicants’
attorneys agreed to an extension. A copy of this correspondence is attached as

PYLMS.

Despite the applicant’s attorney's letter to the respondents on 21 April 2021
requesting éonsolidated reports following the non-filing of a number of affidavits,
no further reports have been received, save for two reports from the Free State
Province. The respondents and the State Attorney have provided no explanation

for this,

I submit that the respondents other than the third respondent are plainly in breach

of the Order.

THE NEED FOR REALISTIC PLANS

68.

69.

The plans filed by the respondents following the Order have been inadequate and
unrealistic. They have failed to have regard to how the basic education system

will continue to be affected by the COVID-19 pandemic.

During the first two waves of the pandemic, schools were closed. In the current
third wave, the Minister announced on Monday, 28 June 2021, that all schools
will be closed on 02 July 2021, for a two week period. There have also been
temporary closures of specific schools as a result of high levels of infections. For
example, in Gauteng it has been reported that about 20 schools have had to close

in the period between February 2021 and June 2021 due to COVID-19 infections.
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70.

71.

72.

73.

Similarly, in Mpumalanga, seven schools were closed after COVID-19 cases

were reported in those schools.

The most recent amendment to the Directions issued in terms of Regulation 4(3)
under the Disaster Management Act 57 of 2002 provides for the return of primary
school learners to school in July 2021, while secondary school learners will
remain on a rotational system. No changed plans have been made known for the
roll out of the NSNP fo those secondary school learners who remain subject to
rotational learning. For them, the status quo of not being fed on the days they are

not at school is likely to continue to prevail.

The COVID-19 pandemic will be with us for an uncertain and potentially
protracted period, and continue to interrupt schooling. The experience shows
unequivocally that when schools are closed or rotational timetables are instituted,

learners are unlikely to receive daily meals or food parcels through the NSNP.

It is therefore imperative that the respondents put measures in place to ensure that
learners have easy access to daily NSNP meals or food parcels irrespective of
whether they are at school. The current status quo or “business as usual”
approach is failing learners, is exacerbating child hunger, and is in breach of the

Order.

The applicants have repeatedly and persistently attempted to engage the
respondents on measures that could be implemented to improve access to the
daily NSNP for learners impacted by temporary closures and rotational

timetabling. I give some examples of this below.
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73.1. Following the respondents’ filing of their plans in terms of paragraphs
103.9 and 103.10 of the Order, on 3 August 2020 the applicants’ attorney
wrote to each of the respondents stating that the affidavits and their
Annexures did not constitute a reasonable, coherent and comprehensive
plan and programme, capable of implementation. We stated further in the

letter to the Minister (PVLMO6):

“There are no principles to guide MECs on the development of
province-specific plans and programmes to roll-out the NSNP,
given that grade 12s return to their classes today, and most other
learners do so on 24 August 2020, Guidance is necessary to
ensure that the NSNP reaches all qualifying learners to prevent
ongoing hunger during this period. This may include providing
options for access to learners who live a distance from the
school; informing the learners and their parents affected that
each learner will be provided with a daily meal before they return
to their classes; and informing them of when and how the
learners will receive the food to which they are entitled.
According to information received by Equal Education, the
uptake of the NSNP has thus far been lower than expected. It is
reasonable to believe that a substantial reason for this is a lack
of information in this regard.”

73.2. Following the respondents’ filing of the first set of reports, the applicants’
attorneys wrote to the respondents on 7 September 2020 acknowledging
receipt of the reports and noting concerns with continued reports of
inadequate uptake (PVLMY7). We requested that the following concerns be

addressed:

“a. We understand that in some instances, learners will attend
school on a rotational basis, to allow for social distancing. We
are therefore concerned about whether these learners will have
access to their meals on days that they do not attend school and
how this will be addressed by provirces.

“b. It is not clear whether provinces have made any provisions
for learners who have applied to be exempt, for medical or other
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reasons, from physically attending school for the rest of the 2020
academic year, but who are entitled to receive meals under the
NSNP.”

73.3. On 6 October 2020, following a further round of reports received during
the week of 21 September 2020, the applicants’ attorneys wrote to the
respondents on behalf of the applicants (PVLMS8). We noted the improved
coherency in reporting and an improved uptake in some provinces. We at

the same time highlighted that:

“While the issues of concern, based on available information and
in respect of each province is detailed further below, the
fundamental challenges appear to be that learners are not
receiving food on the days they do not attend school for reasons
of rotation, because they have been exempted from school
attendance, or because they have not yet returned to school. With
the exception of the Northern Cape and Mpumalanga provinces,
no clear plan has been provided for the ongoing provision of
meals in these circumstances. The absence of proper planning
for learners in these circumstances has the consequence of
unnecessary and avoidable hunger which could be easily
remedied.”

It was noteworthy that during this reporting cycle, the Mpumalanga and
Northern Cape provinces were providing food parcels to learners who
were subject to rotational time-tabling. This appears to have
significantly contributed to the better uptake of the NSNP in these

provinces. We therefore made the following recommendation:

“Most provinces require a plan for the provision of meals or food
parcels for learners who are not receiving meals every day
because learners are rotating, have been exempted from
compulsory attendance, or have not yet returned to school. Such
a plan could include the provision of food parcels to learners for
the days learners do not attend school or providing scholar
transport to learners to collect meals.”
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73.4. On 28 October 2020, the applicants’ attorneys acknowledged receipt of the

73.5.

reports received in the period 13-20 October 2020 (PVLM9). The poor
uptake reported by the respondents themselves in certain provinces was
noted. This was generally attributed to learners who were on a rotational
timetabling not accessing the NSNP. The number of learners not accessing
meals included 22% of leamers in Mpumalanga; 52% of learners in the
Western Cape; and 18% of learners in the Free State. We therefore

recommended:

“[AJll provinces to issue a circular to schools to confirm that learners
may collect a meal or a food parcel from the school closest to where they
live, for the days that they are not in the classroom at the schools at
which they are enrolled.”
On 16 November 2020, the applicants’ attorneys acknowledged receipt of
the reports received in the period 2-3 November 2020 (PVLMI10). We
noted the increase in numbers of learners being fed across the provinces.
However, we again noted the difficulties learners continued to experience
in accessing meals on days when they are not at school. We therefore again
requested that the Department of Basic Education

“[I]ssue a circular, to be disseminated to provinces and districts, making

clear that learners may collect meals from their nearest school, even if it
is not the school at which they are registered.”

This recommendation was not implemented by the DBE.

The engagement with the authorities went beyond analysis of and responses to

affidavits filed in terms of the Order, On 19 January 2021 Equal Education, Equal
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Education Law Centre and SECTION27 made a joint submission on the Draft

Amended Directions under the Disaster Management Act. The submissions were

informed by learners’ experience of the roll-out of the NSNP in July to December

2020. We welcomed the proposed amended direction 5C(6), which made specific

provision for the functioning of the NSNP between the initial and the planned

start of the school terms, We submitted that the Directions be amended to provide

that:

74.1,

74.2.

74.3.

74.4.

transport will be provided to and from school for learners to collect food in

terms of the NSNP from 27 January 2021.

provinces will consider the provision of weekly food parcels as an

alternative to daily cooked meals.

qualifying learners will be able to collect food at the school closest to their

homes.

schools, districts and provinces will alert learners, parents and guardians to
the contents of Direction 5C(6) (a) — (c) using all available communications
channels, including the media. In this communication, it must be made clear
to learners, parents and guardians how and where meals will be provided

and what transport arrangements have been made.

None of these proposals was included in the Amended Directions when

they were issued.
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75.

76.

On 21 May 2021, SECTION27 made a submission on the Department of Basic
Education’s Draft Amendment of Directions in terms of Regulation 4(3) under
the Disaster Management Act (“Second Draft Amended Directions”). The
submission highlighted the Synthesis Report in the NIDS-CRAM Wave 4 survey
that states: “Less than half of children (43%) received a free meal in February
2021 and March 2021, showing that receipt is still well-below pre-pandemic
levels (65%) and possibly even November 2021/December 2021 levels (49%).”
In order to overcome the challenges with the roll-out of the NSNP, SECTIONZ27
reiterated the proposals made in the joint submissions of 19 January 2021.
Further, SECTION27 urged the Department to provide specificity in its Second
Amended Directions in respect of secondary learners who will not yet be phased
into a normal timetabling so as to fulfil its obligations under the NSNP, to ensure
compliance with the spirit of the Order, and to alleviate the ongoing hunger of

millions of learners around the country,

In these attempted engagements with the respondents and their departments, the
applicants and their attorneys consistently proposed practical measures that could
have remedied the fact that learners are unlikely to be able to access meals when
they are at home either because schools are closed temporarily due to the spread

of COVID-19 or because of rotational learning. They included:

76.1. The provision of scholar transport to and from school for learners to collect

meals.

76.2. The provision of weekly food parcels as an alternative to daily cooked

meals.
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77.

78.

79.

76.3. That qualifying learners will be able to collect food at the school closest to

their homes.

76.4. That schools, districts and provinces alert learners, parents and guardians,
using all available communications channels including the media, as to how
and where meals will be provided and what transport arrangements have

been made.

The adoption and implementation of these measures could have improved the
ability of learners to access the meals to which they are entitled, and thus
improved the uptake. They were not adopted. The respondents did not respond

to the proposals made by the applicants and their attorneys.

There is clearly a variety of options available to the respondents to meet their
obligations under the Order. For example, our analysis of the respondents’
reports indicates that there is a greater uptake of the NSNP where food parcels
are provided. The applicants would support the use of this option as an affordable
means of providing NSNP meals to all learners. The surveys also indicate that
sufficient food must be provided to schools so that they can feed all qualifying

learners, including learers who are at home according to the rotational timetable.

Importantly, it is evident from the respondent’s reports that where measures are
implemented to feed learners at home due to rotational timetables, this has been
at the discretion of the particular province. This ad hoc approach could be
addressed by the Minister providing firm guidelines to ensure that the MECs
carry out their duties without delay. This could include the formulation of a

national circular or directive to the provincial education departments on the
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provision of the NSNP for learners affected by the rotation system, through
measures such as the provision of food parcels, food vouchers or scholar transpott

to learners to collect meals.

80. The failure of the respondents to comply with their obligations under the Order
was systemic and inevitable, because the plans of the respondents were not
realistic. They did not take account of the realities of the consequences of the
COVID-19 pandemic, and did not include creative measures to address the
problems. Better and more responsive plans are required if the respondents are

to meet their legal obligations under the Order.

URGENCY

81. This application is brought on an urgent basis.

81.1. First, the application is brought to compel the respondents to comply with
this Court’s Order. 1 am advised that proceedings of this nature are

inherently urgent.

81.2. Second, the applicants have acted responsibly by making every effort to
persuade the respondents to remedy their breach. Those efforts have not
succeeded. They now have no alternative but to approach the Court for

relief,

81.3. Third, the failure by the respondents to provide a daily meal to all eligible
learners, including on the days they are not in school, is a continuing and

(when schools are open) daily serious violation of learners’ rights to a basic
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education, to basic nutrition, to equality and to public administration that is

in line with section 195 of the Constitution.

81.4, Fourth, the applicants will not achieve substantial relief if this application
is brought in the ordinary course. I am advised that if the application is
brought in the ordinary course, and is opposed, it will be well into next year
before it is heard. Meanwhile, the breach of the Order will continue, and
aggravated and avoidable child hunger will continue. An order which is
made some time next year will not be able to cure what has already

happened,

82. Learners feel the effects of this continuing breach on a daily basis, as hunger
impacts their ability to concentrate and learn from home.

83. The applicants therefore request that this application be dealt with as a matter of
urgency in terms of Rule 6(12). The applicants propose a timetable which will
give the respondents adequate opportunity to put up such answer as they may
wish.

THE RELIEF SOUGHT

84. The applicants seek substantive relief which will address the question of liability
for the existing breach of the Order, bring an end to the breach, and ensure that
the respondents now give full effect to the spirit and purpose of the Order.

85. The declaratory and mandatory orders in the notice of motion are designed to

achieve that result.
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86.

87.

88.

The applicants propose that the existing orders for reports to be filed every 15
days be discharged, and replaced by orders for reports to be filed monthly. The
content of the reports is adjusted to have regard to, and address, the past failures

which I have identified.

The applicants seek orders that the respondents who unilaterally ceased filing the
reports ordered by this Court be ordered to show cause why they should not be

held personally in contempt, with an appropriate sanction.

In this regard, I submit that Order of July 2020 was brought to the notice of the

respondents. This is demonstrated by the following;

88.1. They all opposed the application, and were represented by attorney and
counsel. It is inconceivable that their attorney and counsel did not inform

them of the outcome of the application.

88.2. The respondents must have discussed the order through meetings and
correspondence. I point out that they are all members of the Council of
Education Ministers (CEM), and I submit that it is inconceivable that the
application and the Order would not have been the subject of discussion

at a meeting or meetings of the CEM.

88.3. The respondents for a period of several months complied, at least in form,

with the reporting orders made by the Court.
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89.

90.

88.4. The applicants’ attorneys have repeatedly written to the respondents
referring to their obligations under the Order.  Some of that

cotrespondence is attached to this affidavit.

I submit that the failure to comply with the reporting order was wilful or mala
fide. After complying with the order, at [east in form, for a number of months,
they (other than the third respondent) unilaterally ceased doing so, without
providing any explanation to the Court or the applicants why they had ceased,
They failed to respond at all to letters from the applicants’ attorneys insisting that

they resume reporting in accordance with the Order.

I respectfully submit that the orders in the notice of motion are necessary to
address the respondents’ non-compliance with the July 2020 Order, and to ensure
that the respondents now carry out their obligations under the Order and the
Constitution through the formulation and implementation of realistic plans that
have regard to the realities of the consequences of the pandemic and their impact

on the constitutional rights of learners.

CONCLUSION

91.

The applicants accordingly pray for the relief set out in the Notice of Motion.

DEP(JNENT




S1gned and sworn tg.before me at (~ 1V14'(/€ M’t “’M Q}O gn the

QQ ' day of 2021, the deponent having acknowledged that the

deponent knows and understands the contents of this affidavit, that the deponent
has no objection to taking the prescribed oath and that the deponent considers the

prescribed oath to be binding on the deponent’s conscience.
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[102] There is no need to deviate from the general rule that the costs must foliow the

result.

The application’s urgency and issues involved render the costs of three

counsel just and equitable.

[103] 1 accordingly make the following order:

103.1

103.2

103.3

This application is dealt with as a matter of urgency in terms of Rule
6(5)(12) and the forms and service provided for in the Rule are dispensed

with;

It is declared that all qualifying learners, regardless of whether or not they
have resumed classes at their respective schools, are entitled to receive a
daily meal as provided for under the National School Nutrition Programme

(NSNP).

It is declared that the First Respondent (the Minister}) is under a
constitutional and statutory duty to ensure that the NSNP provides a daily
meal to all qualifying learners, to ensure the proper exercise of the rights of
learners to education and to enhance their learing capacity, whether they
are attending school or studying away from school as a result of the Covid-

19 pandemic.

103.4 ltis declared that the Minister is in breach of that duty.




103.5

103.6

103.7

103.8

103.9

50

The Minister is ordered without delay to ensure that the NSNP is
implemented in such a manner that it provides a daily meal to all qualifying
learners, to ensure the proper exercise of the rights of learners to education
and to enhance their learning capacity, whether they are attending school or

studying away from school as a result of the Covid-19 pandemic.

It is declared that the Second to Ninth Respondents (the MECs) are under a
constitutional and statutory duty to.implement the NSNP in their respective
provinces in such a manner that it provides a daily meal to all qualifying
learners, whether they are attending school or studying away from school as

a result of the Covid-19 pandemic.
It is declared that the MECs are in breach of that duty.

The MECs are ordered forthwith to implement the NSNP in their respective
provinces in such a manner that it provides a daily meal to all qualifying
learners whether they are attending school or studying away from school as

a result of the Covid-19 pandemic.

The Minister is ordered within 10 days to file at this Court under oath, and
provide to the applicants, a plan and programme which she will implement
without delay so as to ensure that the MECs carry out without delay their

duties referred to ahove, and which address the following matters:
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103.9.1 What steps she has taken to ensure that the MECs continue
to provide food to all qualifying learners during the State of

Disaster without delay;

103.9.2 What further steps she will take in that regard;

103.9.3 When she will take each such step.

103.10The Minister is ordered to file reports with this Court under oath, and provide
copies to the applicants, every fifteen days from the date of this order until
the order is discharged by this Court, setting out the steps she has taken to
give effect to this order, when she took such steps, what the results of those
steps have been, what further steps she will take, and when she will take

each such step.

103.11 The MECs are each ordered within 10 days to file at this Court under oath,
and provide a copy to the applicants, a pian and programme which they will
implement without delay so as to comply with their duties referred to above,

and which address the following matters:

103.11.1 In respect of each school under their jurisdiction, when all of
the qualifying learners will receive a daily meal under the
NSNP, whether they are attending school or studying away

from school as a result of the Covid-19 pandemic;

103.11.2 What steps they have taken to achieve that;
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103.11.3 What further steps they will take to implement that plan and

programme; and
103.11.L When they will take each such step.

103.12The MECs are ordered to file reports under oath with this Court, and to
pravide copies to the applicants, every fifteen days from the date of this
order until the order is discharged by this Court, setling out the steps they
have taken to implement the plan and programme, when they took such
steps, and how many learners in each district in their area of jurisdiction are
receiving, and how many are not receiving, a daily meal in terms of the

NSNP.

103.13The Applicants may set this matter down for further hearing or hearings by
the Court, on these papers and the reports filed in terms of this order,

supplemented to the extent necessary:

103.13.1 for a determination of whether the plans and programmes
referred to above comply with the duties of the Minister or the

MEC concerned as declared or set out in this order;

103.13.2 for a determination of whether the Minister or an MEC has
complied with the order of this Court and/or with his/her

duties as declared or set out in this order:

B
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103.13.3 for further or alternative relief to ensure that the Minister and

the MECs comply with their duties as declared or set out in

this order.

103.14.The first to ninth respondents are ordered to pay the costs of this application,

including the costs of three counsel.

8. Potterdd

S. POTTERILL

ACTING DEPUTY JUDGE-PRESIDENT

GAUTENG DiVISION, PRETORIA
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FOR THE APPLICANTS: ADV. G, BUDLENDER SC
ADV. T. NGCUKAITOBI SC
ADV. T. POCE

INSTRUCTED BY:  Equal Education Law Centre

FOR THE 1* to 9" RESPONDENTS: ADV. M. OOSTHUIZEN SC
ADV, V. MASHELE

INSTRUCTED BY:  State Attorney, Pretoria

FOR THE AM/ICUS CURIAE: ADV. A. SKELTON

ADV. K. OZAH

INSTRUCTED BY:  Centre for Child Law

DATE OF JUBGMENT: 17 July 2020

N6




Py 2

IN THE NORTH GAUTENG HIGH COURT, PRETORIA
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7.1. Whether learners were receiving a daily meal, including on the days they were not

at school due to rotational timetabling,

7.2. What efforts, if any, were made to inform parents and learners that daily meals

could be collected on days learners were not at school due to rotational timetabling,

7.3. What arrangements, if any, had been made to facilitate learners being able to access

meals for/on the days they were not at school; and

7.4. The impact on leatners and their families when learners did not receive a daily

meal,

The interviewees include parents of Equalisers and the network of the client schools of
the above-mentioned organisations across the country. As such, we engaged with
parents, teachers and School Governing Body members that the organisations have
previously engaged with in the course of our sustained work on education rights and
especially during the course of the monitoring of the implementation of the Oxder in this

particular case.

Once the interviews were completed by interviewers, the results had to be sent to a small
coordinating team which captured and analysed the results of the survey between 17 and
18 June 2021.

Althouph the urgency of this matter has prohibited us from obtaining confirmatory

affidavits directly from the interviewers, 1 believe the information captured accurately

and truthfuily reflects the factual status quo described to me.
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I, the undersigned,

MOTHEQ BRODIE

do hereby make oath and state that:

1. I am an adult male citizen of South Africa with ID number 9411225136084 and I am
currently employed as a legal researcher at SECTION27.

2. The facts contained herein are, unless indicated by the context, within my own personal

knowledge and are to the best of my knowledge and belief both true and correct.

3. 1 confirm that I coordinated the survey of school officials and parents referred to in the

applicants’ supplementary affidavit, particularly paragraphs 37 to 48,

4. The surveys were conducted telephonically between 8 and 15 June 2021 by employees
of SECTIONZ27, Equal Education, Equal Education Law Centre as well as the [.egal

Resources Cenire.

5. A total of 19 employees from the above-mentioned organisations were given a survey
questionnaire which was to be used when interviewing either school officials or parents
of learners.

6. The aim of the survey was to gauge the uptake of the NSNP across the provinces, including

and especially on the days when learners were not at school due to the rotational

timetabling. This was because the first applicants and the applicants’ attorneys continued
to received reports since the judgment in this case that some leamners were not receiving

food especially on the days they were not at school.

7. The survey questions were designed to determine the following: Q\} \_/
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—
Signed and sworn to before me at ()DAQV‘U‘]E‘ &élu l’ﬁ onthe &3

day of Une. 2021, the deponent having acknowledged that the deponent knows

and understands the contents of this affidavit, that the deponent has no objection to taking

the prescribed oath and that the deponent considers the prescribed oath to be binding on the

deponent’s conscience.
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catalysts for social justice EQUAL

] Xe@ =puCATION

LAW CENTRE

Department of Basic Education Limpopo Province

Mrs Angelina Motshekga Ms Polly Boshielo

Minister of Basic Education MEC of Education

By email: Mabua. S@dbe.gov.za By email: matloumj@edu.limpopo.gov.za /

Mashabakm@edu.limpopo.gov.za

Mr Hubert Mathanzima Mweli

Director-General, Basic Education KwaZulu-Natal
By email: Mweli, M@ dbe.gov.za; Mr Kwazi Mshengu
Tom.N@dbe.gov.za MEC of Education

By email: Balakhile Sishi@kzndoe.gov.za

Eastern Cape Province

Mr Fundile David Gade Mpumalanga

MEC of Education Mr Bonakele Majuba

By emaik: MEC of Education
nombuvekezo.nkwenkwezi@ecdoe.gov.za / By email: r.motubatse@education.mpu.gov.za

mbuz@webmail.co.za

Northern Cape

Free State Province Mrs Nontoheko Vilakazi
Mr Pule Herbert Isak Makgoe Acting MEC of Education
MEC of Education By email: eurekaboikanyo@ncdoe.gov.za

By email: tate. makgoe@vodamail.co.za

North-West Province

Gauteng Province Mr Johannes Nkhono Mohlala

Mr Panyaza Lesufi Administrator, North West Department of
MEC of Education and Acting MEC of Social Education

Development By email: jntmohlala@nwpg.gov.za /

By email; Panyaza.lesufi@gauteng.gov.za intmohlala@grmail.com/

tmoswatthe@gmail.com

Copied: The State Attorney, Pretoria
By email: Prkhosa@justice.gov.za

21 April 2021

Dear Minister, Director-General and MECs for Basic Education

PROGRESS REPORTS IN TERMS OF THE COURT ORDER IN EQUAL EDUCATION & OTHERS v MINISTER
OF BASIC EDUCATION & OTHERS (22588/2020)

1. We acknowledge receipt of the affidavits from the Minister, Director-General and MECs of

KwaZulu-Natal, North West, Northern Cape and Mpumalanga, filed in terms of paragraphs 103.10

15t fioor, South Peint Comer, 87 De Korte Street, Braamfontein, 2001, PO Box 32361, Braamfontein, 2017. T +27 (0)11 356 4100 f +27 (011 339 4341

Income Tax Exemption Reference Number: PBO 930022549, Nonprofit Crganisation Registration Number: 055-382-NPO SECTION27, Non-Profit Company {2006/(21659/08),
Board of Directars: Ms AL Brown (Acting Chairperson) Or B Brink {Treasurer), Ms U Rugege (Executive Director), Ms N Seme, Mr N Spaull, Mr B Botha, Ms E Kelly,
Justice J Froneman, Dr A Skelton, Ms S Kalla, Or E Mhlanga, Ms M Boakye. ) D

YL~
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and 103.12 of the judgment in the case of Equal Education & Others v Minister of Basic Education
& Others (22588/2020).

It is discouraging that these court ordered reports were not received by the 19 March 2021 due
date. Instead, they were submitted in an ad hoc manner and as at 20 April 2021, the reports for
the Eastern Cape, Free State, Gauteng, Limpopo and Western Cape remain outstanding. This,
despite the fact that the due date for the following round was 14 April 2021 - a deadline that has

been missed once again.

These delays are unacceptable. The actions of the Department of Basic Education (DBE} and
provincial MECs undermine the intentions and spirit of the court order and show disregard for the
necessary monitoring of the National School Nutrition Programme (NSNP} that must take place to

ensure its rollout is ongoing and efficient,

While the DG’s report - provided for in the previous round of reporting - does set out the number
of learners who were accessing meals as at 17 February 2021 and 12 March 2021, absence of
provincial reports limits our understanding of the specific challenges provinces face as well as how
they plan to address them. Nor can we be certain of the accuracy of the information when the

information cannot be verified against provincial reports.

Qur analysis of those reports which have been received reveal the following:

5.1. Over 1.5 million learners are still not accessing the meals they qualify for in terms of the
NSNP,

5.2. During this reporting period, the number of learners accessing meals increased in most
provinces, but decreased in KwaZulu-Natal and the Northern Cape.

5.3. Asat 12 March 2021, only 95 975 learners in the Northern Cape were receiving meals - 49.7%
less learners than the previous reporting period. The Northern Cape Department of
Education (NCDoE} reported that due to the heavy rains in February, two districts {John Taolo
Gaetsewe and Frances Baard districts), were declared disaster areas resulting in no teaching
and learning at schools in those areas occurring because they could not be reached. The
report is silent on whether this problem still persists or if the NCDoE is now able to reach the

affected learners.

PV




5.4. The KwaZulu-Natal report does not provide any detall explaining the decrease in the number
of learners accessing meals during this reporting period. As at 12 March, 1 506 810 learners
were accessing meals compared to the 1 553 565 learners that were reportedly accessing
meals as at 17 February 2021.

5.5. In Gauteng and Mpumalanga, learners who are not attending school for the day or who are
on a week of rotation, are able to go to schools to collect meals or are provided with food
parcels. We are encouraged by this form of meal provisioning.

5.6. In the Free State scholar transport is being provided to learners who attend farm

schools. This too is encouraging.

Information from the DG’s report states that the number of learners accessing meals in the
Eastern Cape has more than doubled since the previous reporting period and that no reports

about the suspension of the NSNP have been received.

In a survey conducted by Equal Education (EE) of over 300 learners between 1 and 17 March 2021,
the majority of learners (91%) who qualify for the NSNP reported receiving meals when in school.
However, the rollout of the NSNP during school rotation days has once again been reported as
problematic, as half (50%) of the respondents reported not getting meals on days that they are
not in school. This survey was administered in the provinces in which EE is organised, namely,

Eastern Cape, Gauteng, KwaZulu-Natal, Limpopo and Western Cape.

We have previously requested that the DBE and Provincial Education Departments (PED’s) report
clearly on the number of learners accessing meals while at home, and the form in which these

meals are provided.

We have also requested in our correspondence with PED’s that alternative forms of ensuring

learners receive meals while at home be pursued, including:

9.1. the provision of scholar transport for learners to access meals;

9.2. a circular being issued that alerts learners that they can access meals from their nearest
school; and ' .

9.3. the provision of food parcels (that could last for a longer period) as opposed to hot meals for

learners who are rotating.
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10. We request that the DBE and PEDs provide comprehensive reports on their next reporting date, 5
May 2021, which take into account the entire period within which they failed to report and provide

an explanation for this failure.

11. We will continue to monitor the roll cut of the NSNP through engagements with learners, parents
and teachers to undersiand the experiences on the ground so that we may assist PEDs and the
DBE in ensuring that all qualifying learners, whether at home or in school, are able to access meals.
We urge the DBE and PED’s to continue to honour their court ordered obligations and the spirit

of the order.

Sincerely,

Sasha Stevenson
Attorney at SECTION27

stevenson@section2/.org.za

Chandre Stuurman / Sipho Mzakwe
Attorney at Equal Education Law Centre

chandre@eelawcentre.org.za / siphom@eelawcentre.org.za




Sasha Stevenson

From: Masenamela Busisiwe <BMasenamela@justice.gov.za>

Sent; Wednesday, 21 April 2021 13:45

To: Sasha Stevenson; Khosa Progressive

Cc Mthetho Martin

Subject: RE: Progress reports in Equal Education and Others v Minister of Basic Education

and Others 22588/2020

Good day

Pease note that the matter is handled by Mr. Martin Mthetho and | have forwarded the {etter to him.

Kind Regards

From: Sasha Stevenson [mailto:stevenson@section27.org.za)]

Sent: Wednesday, April 21, 2021 1:39 PM

To: Khosa Progressive <PnKhosa@justice.gov.za>

Cc: Masenamela Busisiwe <BMasenamela@justice.gov.za>

Subject: RE: Progress reports in Equal Education and Others v Minister of Basic Education and Others 22588/2020

Thank you. Ms Masenamela, { attach the email just sent.

Thanks
Sasha

Sasha Stevenson
Head of Health Rights Programme

Tel +27 11356 4100

Cell +27 82 839 6879 Make a differance,

Emall stevenson@section27.org.za Donate to

First floor, South Point Corner, + S E E '“ l] N 2 ?

87 De Korte Street, Braamfontein Visk.
satafysta for sichal jutllee

Johannesburg ; 0 WPRL

www.section2?7.org.za

£ w]Bin]
www,section27.arq.za m

From: Khosa Progressive <PnKhosa@justice.gov.za>

Sent: Wednesday, 21 April 2021 13:40

To: Sasha Stevenson <stevenson@section27.0rg.za>

Cc: Masenamela Busisiwe <BMasenamela@ijustice.gov.za>

Subject: RE: Progress reports in Equal Education and Others v Minister of Basic Education and Others 22588/2020

Good day

I am nolenger at state attorney Pretoria please direct your emails to Ms Masenamela who will allocate the file to
someone else

Regards

1 Mo Q\{\/



From: Sasha Stevenson [mailto:stevenscn@section27.org.zal

Sent: Wednesday, 21 April 2021 13:17

To: Mahua, Steve <Mahua S@dbe . gov.za>; Mweli.M@dbe.gov.za; Tom.N@dbe.gov.za;
nombuyekezo.nkwenkwezi@ecdoe.gov.za; mbuz@webmail.co.za; tate.makgoe@vodamail.co.za;
Panyaza.Lesufi@gauteng.gov.za; matloumj@edu.limpopo.gov.za; Mashabakm@edu.limpopo.gov.za;
Balakhile Sishi@kzndoe.gov.za; r.motubatse@education.mpu.gov.za; eurekaboikanyo@ncdoe.gov.za;
intmohlala@gmail.com; jntmohlala@nwpg.gov.za; tmoswatihe@gmail.com

Cc: Khosa Progressive <PnKhosa@justice.gov.za>; Chandre Stuurman <chandre@eelawcentre.org.za>; Tshego Phala
<Ishego@eelawcentre.org.za>; Faranaaz Veriava <veriava@section27.0rg.za>; Hopolang Selebalo
<hopolang@equaleducation.erg.za>; Baone Twala <twala@section27.org.za>

Subject: Progress reports in Equal Education and Others v Minister of Basic Education and Others 22588/2020

Good day

| attach a letter for your attention.

Sincerely

Sasha Stevenson
Head of Health Rights Programme

Tel +27 11 356 4100

Cell +27 82 839 6879 Make a difference.

Email stavenson@section?7.org.za Bonate to

First floor, South Point Corner, + s [ E '” ﬂ N 2 7

87 De Korte Street, Braamfontein i
cataby r vockal jostice

Johannesburg ; '

www section2/.org.za
0
ection27.0rg.z m

Disclaimer

Privileged/Confidential information may be contained in this message. If you are not the addressee indicated in
this message {or responsible for delivery of the message to such person) you may not copy or deliver this
message to anycne. In such case, you should destroy this message and kindly notify the sender by reply E-Mail.
Please advise immediately if you or your employer do not consent to e-mail messages of this kind. Opinions,
canclusions and other information in this message that do not relate to the official business of the Department of
Justice and Constitutional Development shall be understood as neither given nor endorsed by it. All views
expressed herein are the views of the author and do not reflect the views of the Department of Justice unless
specifically stated otherwise.
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Dorate to SECTIONZT {hitps: ffsection27.0rg.zasdonate-te-section27/) CONTACT (HTTPS/SECTIONZ7.0RG.ZA/CONTACT/)
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Education departments slacking on court-ordered
reporting on NSNP, while 1.5 million learners are still not
receiving meals

21 April 2021 {https://saction?27.org.za/2021/04/educatlon-departmenis-slacking-on-court-ordered-reporting-on-nsnp-while-1-5-millien-learners-are-stil-not-receiving-mezls/) Posted in: Media
Statements (https://section27.org.za/categary/press-statements/), Right to Access Basic Education {https://section27.arg.za/category/right-to-access-baslc-education/}

Joint media statement: Education departments
slacking on court-ordered reporting on the
National School Nutrition Programme, while 1.5
million learners are still not receiving meals

Qver 1.5 million |learners are still not being provided with school meals, while some provincial
education depariments are repeatedly failing to report on whether they are effectively rolling out
the National School Nutrition Programme (NSNP), despite a court order mandating them to do so.
This slacking in the monitaring of whether leamners are receiving meals, undermines the intentions
of the court order from our 2020 case (https://section27.arg.za/natlenal-school-nutrition-
programme/). The delays and failures to provide reports on the NSNP roflout has limited the ability
of Equal Education, Equal Education Law Centre and SECTION27 to manitor the delivery of

meals, and ensure that all hine million learners are receiving the food they are entitled to through
the NSNP.

We recelved the last round of monitoring reports from the Minister and the Director-General of the
Department of Basic Education (DBE} and from the Education MECs of KwaZulu-Natal, North West,
Northern Cape and Mpumalanga, after the court deadline of 19 March 2021. The reports from the
Eastern Cape, Free State, Gauteng and Limpopo were not submitted at alf. Even worse is that the
DBE and provincial education departments have not submitted the mast recent round of
monitoting reports, which were due on 14 April 2021,

The one report subhmitied by DBE Director-General Mathamzima Mweli shows that at least 1.5
milllon fearners are still not receiving the meals. This shows that the NSNP has still not reached
100% of all learners that qualify for school meals —~ even though it's been over a year since the
outbreak of COVID-19 and almost nine months have passed after the court ordered the DBE and
provincial education departments to provide school meals regardiess of whether learners are In
classrooms or at hame. This is an unhelievable and tetribla neglect of responsibility, that allows
children to go hungry. This is an angoing violatian of children's rights, and barriers to learners’
getting the school meals they are entitfed to must be fixed urgently. Many families have lost their
income and slipped further below the food-poverty
(http://www.ci.uct.ac.za/sites/default/files/image_tool/Images/367/Child_Gauge/South,_African_C
hild_Gauge_2020/ChildGauge_2020_screen_final.pdf) line. The impact that this has on children's
access to food can and should be addressed at school, through the NSNP

According to Mweli's report, the number of learners getiing meals in Match Icreased from

February, in the Eastern Cape, Free State, Gauteng, Limpopo, Mpumatanga, North West, and the

Western Cape — but worryingly decreased in KwaZulu-Natal and the Northern Cape. In Gauteng and

Mpumalanga, learners are able to collect food parcels for when they are not attending school due

to rotating school time tables. However, because we have not been pravided with detailed reports

from all provinces, it Is unclear whether food parcels are being distributed In other provinces as

well. We welcome that food parcels are being given 1o earners, and urge the DBE to help ather M D
provinces in setting up food parcel systems.

provinces that Equal Education s organised, showed that 91% of learners received meals on the

A survay last month of 300 Equalisers (Equal Education learner members} across the five Q \/\/

days that they were at schoal, but that up to 50% of learners are unable to get meals or food
parcels on the days they are not at school hecause of rotating schoal time tables.

https:fisection27.org.za/2021/04/education-departments-siacking-on-court-ordered-reporting-on-nsnp-while-1-a-million-learners-are-still-not-receiv... 177
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We have written to the DBE and provincial education departments, to express that itis
unacceptable and unjustifiable that NSNP monitoring reports are not submitted on time. We have
also reiterated our calls for education officials to:

« Provide scholar transport to all learners so that they can get meals;

« Send a circular to all provinces communicating that learners can get meals fram the schoot
they live nearest to; and

« Provide food parcels for learners who are not in school every day.

We will keep determinedly campalgning for basic nutrition for all nine million learners who are
eligible for the NSNP

« Read the [atest NSNP reports and our letter to Basic Education Minister Angie Motshekga and
the Education MECs here (hMtps://section27.org.za/wp-content/uploads/2021/04/NSNP-
Letter-21-April-2027.pdf}. The letter may be published in full.

[ENDS]

To arrange an interview, contact:

Julia Chaskalson (SECTION27) 083 440 2674 or chaskalson@section27.org.2a
{mailto:chaskalson@section27.o1g.za)

l.eanne Jansen-Thomas (Equal Education) 079 4049 411 or leanne@equaleducation.org.za
{mailto:leanne@equaleducation.org.za}

Tad Khasa (Equal Education Law Centre) 081 346 0180 or tad@eelawcentre.org.za
{mailtoitad@eelawcentre.org.za)

Tags: #Department of Basic £ducation (https./#/section?7.org.za/tag/department-of-basic-education/)
#Latast News (htips:#/section27.org.za/tag/latest-news/)
#Mational Schacl Nutrition Pregramme (hitps://section27.org.za/tag/natioral-schoolnutrition-programme/}
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Sasha Stevenson

From: Sasha Stevenson

Sent: Friday, 12 February 2021 10:38

To: Khasa Progressive; ‘chandre@eelawcentre.org.za'

Cc: 'siphom@eelawcentre.org.za' (siphom@eelawcentre,org.za);
‘karabo.ozah@up.acza' (karabo.ozah@up.ac.za)

Subject: RE: Equal Education v Minister of Basic Education -fifth Report

Good day

Our clients are happy to receive the reports by next Friday.

Sincerely
Sasha

+SECTION2T

catalysts for social justice

Sasha Stevenson
Head of Heaith Rights Programme

Tel +27 11 356 4100
Cell +27.82 839 6879
Email stevenson@section?7.0rg.za

First Floor, South Point Cerner, 87 De Karte Street, Braamfontein, Johannesburg

www.section27.crg.za v

From: Khosa Progressive <Prkhosa@justice.gov.za>
Sent: Thursday, 11 February 2021 12:47
To: 'chandre@eelawcentre.arg.za' <chandre@eelawcentre.org.za>; Sasha Stevenson <stevenson@section27.org.za>

Cc: 'siphom@eelawcentre.org.za' (siphom@eelawcentre.org.za) <siphom@eelawcentre.org.za>;
'karabo.ozah@up.ac.za' {karabo.ozah@up.ac.za) <karabo.ozah@up.ac.za>
Subject: RE: Equal Education v Minister of Basic Education -fifth Report

Good day,
1. The above matter refers.
2. Our clients’ instructions are that the their reports will be ready by next week Friday.

3. Kindly confirm if this is in order.

Regards

(A, f;i Depadment
: ey Justice and Gonstltuuonal Developmant
W REPUBLIC OF SOUTH AFRICA

Mrs Nhluvuko Progressive Khosa

Assistant State Attorney

Office of the State Attorney — Pretoria 44
-0
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Mrs A Motshekga
Minister of Basic Education

By email: Mabua.S@dbe.gov.za

18 August 2020

Dear Minister Motshekga,

RE: EQUAL EDUCATION & OTHERS v MINISTER OF BASIC EDUCATION & OTHERS

(22588/2020)

1. SECTION27 and the Equal Education Law Centre, on behalf of Equal Education (EF) and
the governing bodies of two Limpopo schools, urge the Department of Basic Education
(DBE) and each provincial department of education {(PEDs} to engage with the purpose

and spirt of the structural order handed down in the case of Equal Education & Others v

Minister of Basic Education and Others (22588/2020) on 17 July 2020 so as to ensure that
all learners who qualify for the National School Nutrition Programme (NSNP) are able to

receive each and every meal to which they are entitled.

2. The structural order required the Minister and MECs to each file their plans and
programmes for the implementation of the NSNP within 10 days of the court order. The
Minister and MECs are further required to file reports every fifteen days from the date of
the court order on steps taken to comply with the court order and to implement their

respective plans and programmes.

3. The structural order in this case provides an opportunity for an ongoing to-and-fro,

solution-orientated dialogue between the parties in the best interests of the learners.

The DBE and the PEDs were required to develop plans and programmes to ensure the
effective and comprehensive implementation of the NSNP, which are then made available

for scrutiny. The DBE and the PEDs are further required to provide information through
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regular reports to enable all parties to identify issues impacting implementation of the
NSNP, This court ordered process, if utilised to its full potential, can facilitate a meaningful
engagement between the parties wherein solutions are negotiated to remedy the issues

impeding effective implementation.

4. The aforementioned plans and programmes were received from 31 July 2020. The
applicants responded to the DBE's plan and programme as well as the plans and
programmes from each of the eight PEDs. The responses highlighted concerns with each

plan that would impact on the implementation of the NSNP.

5. The first set of reports in terms of the court order were due on 7 August 2020. We note
that these have been filed as one conselidated affidavit with annexures on behalf of the
DBE and the PEDs ({the “Consolidated Report”). We note that the Consolidated Report
does provide a more coherent cutline of the national plan than that received on 31 July.
This national plan however continues to be lacking in detail, in addition, deficits in
provincial plans remain. Significantly, the main concern raised by the applicants in our first
round of correspondence, being, impediments to the uptake of the NSNP during the
school closure, have not been remedied and are cause for increasing concern in the

perpetuation of child hunger.

THE POOR UPTAKE OF THE NSNP BY QUALIFYING LEARNERS

6. The main issue affecting the implementation of the NSNP is reported to be the poor
uptake of the programme in the current school closure period which, if not extended, will
end onh 24 August 2020. The Consolidated Report at page 8 states: “Provinces reported
that learners that are not phased-in do not support the programme as intended to cover
whole school provision of meals or the collect food parcels at school. The NSNP is ready
to implement at full scale but due to fears of COVID-19 parents do not allow learners, or
learners themselves do not collect; or long distance prevent learners to come to school
which affect numbers of learners receiving meals negatively” {sic). The Consolidated
Report does not elaborate on how this issue of poor uptake will be addressed or how the
reasons stated by the DBE for the poor uptake were identified as the reasons why learners

are not collecting food.
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7. The poor uptake of the NSNP is reflected in Annexure F to the Consolidated Report that
provides provincial updates on the feeding of learners. While it is disappointing that no
figures are provided for the Eastern Cape, many provinces reflect a very poor uptake in
meals by learners. In Limpopo there appears to be a 100% uptake but this is clarified in
the annexure to suggest that this figure is indicative of the meals that are provided to each
school and are not meals actually collected by learners. A similar approach has been
adopted in KwaZulu-Natal. (these numbers are marked with a * below to denote the
inaccurate approach to monitoring in these provinces). As stated in our previous
correspondence, we have reports that suggest that no meals are being provided at schools
in the Umkhanyakhude District of KwaZulu-Natal, while in Limpopo, learnars from a
number schools have stated that they are unaware their schools are providing meals
during this period. Some of the figures in Annexure F appear to contradict provincial
affidavits filed earlier. As an example, Gauteng has said that it is feeding 1.5 million

learners, but Annexure F indicates that it is only feeding 117 849 learners.

PROVINCE NUMBER OF NUMBER OF PERCENTAGE OF
LEARNERS PER LEARNERS QUALIFYING LEARNERS
DISTRICTS RECEIVING MEALS RECEIVING MEALS

NORTH WEST 270 440 63573 23,5%

LIMPOPO 1595165 1595165 100%*

GAUTENG 1545562 117 849 7%

KWAZULU-NATAL | 2349729 2347 406 100%*

MPUMALANGA 915 533 700 586 76,5%

FREE STATE 596674 22153 3,7%

NORTHERN CAPE 267 427 17 028 6,3%

WESTERN CAPE 486 799 328 673 67,5%

EASTERN CAPE NO DATA | NO DATA PROVIDED | UNKNOWN
PROVIDED
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8. The concerns in respect of poor uptake have been highlighted in previous
correspondence, First, in most provinces, there is inadequate to no communication
strategies aimed at learners and caregivers in respect of meal provisioning. Second, the
absence of adequate provisioning of transport for learners who live far away from the
nearest school is a hindrance. The Limpopo Department of Education in its initial plan
undertook to assist with scholar transport, but did not provide any further details. The
Consolidated Report does not provide any details of whether such scholar transport is

now operational and if it is impacting on the uptake of the NSNP,

9. The Consolidated Report notes that lack of social distancing has impacted on learners not
feeling safe to collect food. This is despite the existence of protocols and guidelines

necessitating social distancing practices being implemented at schools.

10. It is therefore imperative that the DBE provides guidelines to provinces in respect of the

following and each province immediately implements the foliowing:

10.1 A common_ approach across provinces for collecting and reporting data

regarding meal uptake by learners. For the NSNP to be effective, provincial

updates must accurately reflect the number of meals coliected by learners as well
as reasons for low uptake in certain areas.

10.2  An effective communication strategy that informs learners and caregivers of

when meals are provided and whether schools are serving cooked meals or food
parcels and how often; steps being taken to ensure learners will be transported
to schools and collection times; steps to ensure the safety of learners under
COVID-19 and the contact details of school/district/provincial officials that
learners and caregivers may contact if there are concerns in respect of the
provision of meals.

10.3  Scholar transport for learners from far flung areas to school to collect food,

10.4  Social distancing measures at school in accordance with developed protocols and

guidelines.
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INSUFFICIENT INFORMATION IN RESPECT OF PROVINCIAL REPORTS AND MONITORING

11.

12.

13.

We note that one Consolidated Report does not constitute compliance with the court
order. The applicants interpret the court order to require that the DBE provide a report
and each PED provides its own context specific report. Furthermore, if PEDs are required
to provide reports to the DBE (as stated on pages 3 and 7 of the Consolidated Report), it
is uncertain why those reports are not simply attached as part of the court reporting
process. For example, in the original DBE plan and in the Consolidated Report, it is stated
that PED’s must develop province specific implementation plans with various options such
as cooked meals, learners collecting meals and provision of food parcels, These reports
are not attached and have not been shared with the applicants and the Consolidated

Report does not provide this information either. We request that provincial reports to

the DBE detailing the NSNP implementation be included in the court reporting

processes,

We note at page 6 of the Consolidated Report that Revised Business plans from the PEDs

in response to the COVID-19 adjustments were due on 14 August. The Revised Business

Plans should be included in forthcoming reports to ensure that budgets are efficiently

allocated for the provision of meals to all qualifying learners in accordance with the

court order.

We note that Annexure E purports to be provincial monitoring plans but, in fact, just
appears to be provincial rosters reflecting annual school visits. They do not specifically
report on monitoring during the period of school closures and the phased re-opening of
schools and also do not distinguish between planned visits and visits that actually
happened. These "monitoring plans” do not reflect what monitoring tools are being used
or what data is being collected. The Consolidated Report refers to NSNP monitors being
utilised in each province, however the questionnaires completed by monitors and the
findings emanating from these visits, are not included in the Consolidated Report. It would
be useful if provincial menitoring reports could report on schools not implementing social

distancing guidelines and measures taken to remedy this situation. In addition, it would
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be useful if these reports monitored reasons for low uptake and remedies put in place.

The applicants have previously requested that each province provides its provincial

monitoring plan and we do so again in this open letter,

14, The Consolidated Report at page 7 makes reference to the development of the DBE’s
maonitoring strategy referred to as “MRR” that includes monitoring, report and response.
No further detail is provided in respect of what MRR entails. The applicants have

previously requested that the DBE provide a framework for monitoring the provinces.

Furthermore, details in respect of the MRR strategy as well as data collected should be

included in reports filed in court so as to better assess compliance with the court order.

15. Finally, we urge each province to refer to issues raised here and in correspondence to
each province and inform the applicants of steps taken to remedy these issues in future

reports.

16. We trust that the DBE and each province will take concerns we have raised seriously and
report on immediate steps taken to remedy these concerns. As we noted previously,
paragraph 103.13 of the court order authorises the applicants to appreach the court for
further relief to ensure compliance with the order. If our concerns are not addressed in
the next report, we do intend to approach the court for appropriate relief to ameliorate

ongoing hunger amongst school children.

Sincerely

, .
e et
[

Sasha Stevenson
Attorney at SECTIONZ27
stevenson{@section2?7.0rg.za

Chandre Stuurman / Sipho Mzakwe
Attorney at Equal Education Law Centre
chandre@eelaweentre.org.za / siphom@eelawcentre.org.za




Copied:

Mr H Mweli
Director General, Department of Basic Education
By email: Mweli.M@dbe.gov.za; Tom.N@dbe.gov.za

The State Attorney, Pretoria
By email: Prkhosa@justice.gov.za

Mr Fundile David Gade
MEC of Education, Eastern Cape
Per email: nombuyekezo.nkwenkwezi@ecdoe.gov.za / mbuz@webmail.co.za

Mr Pule Herbert Isak Makgoe
MEC of Education, Free State
Per email: mec@edu.fs.gov.za / tate.makgoe @vodamail.co.za

Mr Panyaza Lesufi
MEC of Education and Acting MEC of Social Development, Gauteng
Per email: Panyaza.Lesufi@gauteng.gov.za

Ms Polly Boshielo

MEC of Education, Limpopo

Per email: matloumj@edu.limpopo.gov.za / Mashabakm@edu.limpopo.gov.za /
MakgaaMA@edu.limpopo.gov.za

Mr Kwazi Mshengu
MEC of Education, KwaZulu-Natal
Per email: Balakhile.Sishi@kzndoe.gov.za

Mr Bonakele Majuba
MEC of Education, Mpumalanga
Per email: pmhianga@education.mpg.gov.za / r.motubatse@education.mpu.gov.za

ivir McCollen Jack
MEC of Education, Northern Cape
Per email: mccollenjack@gmail.com

Mr Johannes Nkhono Mohlala
Administrator, North West Department of Education
By email: jntmohlala@nwpg.gov.za / intmohlala@gmail.com/ tmoswatlhe @gmail.com

Ms Debbie Schafer
Minister of Education, Western Cape
By email: edumin.edumin@westerncape.gov.za
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Tom.N@dbe.gov.za

Eastern Cape Province

Mr Fundile David Gade

MEC of Education

By email:
nombuyekezo.nkwenkwezi@ecdoe.gov.za /
mbuz@webmail.co.za

Free State Province

Mr Pule Herbert [sak Makgoe
MEC of Education

By email: mec@edu.fs.gov.za /
tate.makgoe@vodamail.co.za

Gauteng Province

Mr Panyaza Lesufi

MEC of Education and Acting MEC of Social
Development

By email: Panyaza.lesufi@gauteng.gov.za

Copied: The State Attorney, Pretoria
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Limpopo Province

iMs Polly Boshielo

MEC of Education

By email: matloumj@edu.limpopo.gov.za /
Mashabakm@edu.limpopo.gov.za

KwaZulu-Natal

Mr Kwazi Mshengu

MEC of Education

By email: Balakhile.Sishi@kzndge.gov.za

Mpumalanga

Mr Bonakele Majuba

MEC of Education

By email: pmhlanga@education.mpg.gov.za /

r.motubatse@education.mpu.gov.za

Northern Cape

Mrs Nontobeko Vilakazi

Acting MEC of Education

By email: eurekaboikanyo@ncdoe. gov.za

North-Waest Province

Mr Johannes Nkhono Mohlala
Administrator, North West Department of
Education

By email: jntmohlala@nwpg.gov.za /
intmohlala@®@gmail.com/

tmoswatlhe@gmail.com

7 September 2020

Dear Minister, Director-General and MECs for Basic Education

PROGRESS REPORTS IN TERMS OF THE COURT ORDER IN EQUAL EDUCATION & OTHERS v
MINISTER OF BASIC EDUCATION & OTHERS (22588/2020)

1. We acknowledge receipt of the affidavits, filed in terms of paragraphs 103.10 and

103.12 of the judgment in the case of Equal Education & Others v Minister of Basic

Education & Others (22588/2020}.
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2. Thank you for the responses provided to our concerns in the letter dated 18 August
2020, which, for most provinces, were comprehensive and considered. We note from
the reports that the provinces are devising systems for effective and efficient
monitoring of the National Schools Nutrition Programme (“NSNP”). We commend
your efforts to compiy with the reporting requirements as set out in the court order.
Furthermore, we appreciate the effort in implementing some of our

recommendations in relation to communication strategies.

3. While there was a general increase in the number of learners accessing meals over the
reporting period, we are concerned that many still did not receive their meals, and in
most instances little was done to address the impediments.

a. Equalisers {Equal Education’s high school going members) in a small number
of schools in Nguthu in northern KwaZulu-Natal, and in GaMashashane in
Limpopo, the week before last said that they still were not receiving meals.

b. At five schools in the Vhembe district of Limpopo, principals said that many
learners did not collect their meals because they did not have transport and so
only the matrics who were back at school received NSNP meals daily. Despite
school management teams making efforts to let learners remaining at home
know that they could come to school to collect meals, there were also
transport problems at three schools in the Mopani district and another five
schools in the Sekhukhune district of Limpopo.

c. Lastweek, Equalisers from a few schools in King William’s Town and one school
in Keiskammahoek {Eastern Cape) said that learners only got meals when they
were at school for classes - the rotating school timetables that are necessary
for physical distancing mean that these learners must sometimes learn from

home.

4, We note that as of 31 August 2020, all grades have been phased back to school. As
such, all the learners who are attending school, and are eligible to receive daily meals

in terms of the NSNP, should be receiving their meals. Whilst we expect that the return
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to school of all learners will lead to an increase in the number of learners fed, we are

concerned about the following:

a. We understand that in some instances, learners will attend school on a

rotational basis, to allow for social distancing. We are therefore concerned

about whether these learners will have access to their meals on days that they

do not attend school and how this will be addressed by provinces.

b. It is not clear whether provinces have made any provisions for learners who

have applied to be exempt, for medical or other resources, from physically

attending school for the rest of the 2020 academic year, but who are entitled

to receive meals under the NSNP.

5. We request that, in the next reports filed in terms of the order of court, these matters

are addressed in addition to the reporting anticipated in terms of the order of the

court.

Sincerely

Sasha Stevenson
Attorney at SECTION27
stevenson@section27.org.za

Chandre Stuurman / Sipho Mzakwe
Attorney at Equal Education Law Centre
chandre@eelawcentre.org.za / siphom@eelawcentre.org.za
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Mr Fundile David Gade Mpumalanga
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By email; MEC of Education
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Mr Panyaza Lesufi Administrator, North West Department of
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1. We acknowledge receipt of your affidavits, filed during the week of the 21st of September
2020 in terms of paragraphs 103.10 and 103.12 of the judgment in the case of Equal
Education & Others v Minister of Basic Education & Others (22588/2020).

2. We have considered vour affidavits and note your continued efforts to comply with the
reporting requirements as set out in the court order. Whilst we are encouraged by the
improved coherency of the reports and more importantly, a general increase in the
number of learners currently receiving meals in most provinces, there remain some
noticeable issues of concern across the provinces that still need to be addressed as a

matter of urgency.

3. While the issues of concern, based on available information and in respect of each
province is detailed further below, the fundamental challenges appear to be that learners
are not receiving food on the days they do not attend school for reascns of rotation,
because they have been exempted from school attendance, or because they have not yet
returned school. With the exception of the Northern Cape and Mpumalanga provinces,
no clear plan has been provided for the ongoing provision of meals in these
circumstances, The absence of proper planning for learners in these circumstances has

the consequence of unnecessary and avoidable hunger which could be easily remedied.

4. We again urge the Department of Basic Education and provincial education departments
to provide greater clarity and consistency in the reporting of figures. We recognise the
challenges pertaining to monitoring, however we note that disaggregated figures that
clearly outline the number of learners provided meals when in school and when at home

would make it easier for the court to ascertain the level of compliance with its order.
EQUALISER SURVEYS
5. During the week of 15 September 2020, Equal Education interviewed Equalisers (Equal

Education’s High Schoal going members) from various provinces about the availahility and

uptake of meals from their respective schools. Overall we faund that, of the number of

Ho.




learners attending school on a rotational basis, only 28% were accessing meals while at

home. A summary of the survey results is provided below:

5.1

5.2

5.3

54

A number of Equalisers from various schools in the Eastern Cape indicated that
they were attending school on a rotational basis and on days they were not
attending school they were not receiving their meals. In addition, Equalisers said
they knew of other learners in their communities who were not receiving meals

from their schools for days when they were not at school.

A substantial humber of Equalisers interviewed from various schools in Gauteng
indicated that they were attending school on a rotational basis. Although some
have indicated that they do access their meals, there are Equalisers who indicated
that they were not receiving their meals when they were not at school. The
Equalisers provided various reasons as to why this is the case, including lack of
communication by their schools, distance, and the fact that their schools only
focus on those learners who attend school. Whilst a limited number of Equalisers
could confirm the availability of schalar transport in their schoaols, the majority of
the Equalisers that were interviewed indicated that their schools were not

providing scholar transport for learners who reside far from their schools.

A substantial number of Equalisers interviewed from various schools in KwaZulu-
Natal indicated that they were attending school on a rotational basis. Similar to
Gauteng and Eastern Cape, some Equalisers indicated that they were not
receiving their meals on the days they were not at school. Although some
Equalisers could confirm the availability of scholar transport in their schools, some
indicated that their schools were not providing scholar transport for learners who
reside far from their schools. The Equalisers knew of other learners in their
communities who were not receiving meals from their schools on days when they

were at home,

A substantial number of Equalisers interviewed from various schools in Limpopo

indicated that they were attending school on a rotational basis. The majority of




the Equalisers interviewed indicated that they had access to their meals, but some

Equalisers indicated that they were not receiving their meals when at home and

not attending school. Although some Equalisers could confirm the availability of

scholar transport in their schools, the majority of the Equalisers indicated that

their schools were not providing scholar transport for learners who reside far from

their schools. The Equalisers knew of other learners in their communities who

were not receiving meals on days they were not at schaol.

PROVINCIAL REPORTS

6. Below we set out the notable issues of concern identified from the various affidavits filed

by the MECs.

6.1. Eastern Cape

8.1.1. We note and welcome the general increase in the number of learners

6.1.2.

currently receiving meals. However, we are concerned about the 96 780
learners who reportedly are not yet at school and are consequently not
receiving their meals. While the reasons for this remain unclear, it appears
that poor communication between the schools and learners and/or

caregivers about the availability of meals remains an issue.

We note the Eastern Cape Department of Education’s {“ECDoE"} undertaking
ta issue an instruction note emphasising the need for all qualifying learners
to collect their meals, particularly those that are platooning or rotating or
who are exempted from compulsory attendance. However, in the ahsence of
clearly identified reasons as to why some learners are still not receiving
meals, the ECDoE’s proposed intervention appears ineffective. In
circumstances where there are still learners who are not receiving their

meals, the reasons ought to be identified.
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6.1.3. In the previous report, it was indicated that the ECDoE was discussing the

issue of scholar transport with the Eastern Cape Department of Transport
(“ECDOT"). The ECDoE's most recent report is silent on the issue of scholar
transport for learners who do not reside in close proximity to their schools.
As a result, the outcome of the engagements between the ECDoE and ECDoT
remains unknown. We therefore request the outcome of these engagements
and whether learners are currently being provided scholar transport to

collect their meals

6.2. Gauteng

6.2.1L.

6.2.2.

We note and welcome the improvement in the number of learners who are
receiving meals. Whilst the recent report indicates that almost all qualifying
learners in the province are receiving their meals, this does not accord with
the Equaliser reports that we received. In addition, it is unclear whether the
figure provided in the report pertains to bath learners who are at school and
those who are at home. We have heard from Equalisers who are attending
school on a rotational basis and are not receiving meals for while they are at
home. Furthermore, the Gauteng Department of Education {(“GDE"), fails to
provide a clear plan for monitoring of the implementation of the National
School Nutrition Programme, in all the schools to ensure smooth running of

this programme.

We request a clear indication whether the total number of learners that are
currently receiving meals include learners who attend on a rotational basis,
and in particular, whether these learners are receiving their meals on
days/weeks they are not expected to be at school, as well as how they are

receiving their meals when not at school (eg. a hot meal or food parcel).
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6.3. Limpopo

6.3.1. Although the number of learners receiving their meals has improved, the
uptake is not yet at 100%. The reasans for this are unclear and the Limpapo
Department of Education ["LDoE"} does not seem to have a plan to address

this issue.

6.3.2. We therefore request an implementation plan on how the LDoE will ensure
that all qualifying learners are fed, including learners that attend on a
rotational basis or who are exempted from compulsory attendance. We also
request clarity regarding the provision of scholar transport for learners who

live far from their school.
6.4. Mpumalanga

6.4.1. We note that the report indicates that all qualifying learners in the province
are currently receiving their meals and that learners who are being rotated
are receiving food parcels for the days they are not at school. It is unclear
whether these numbers are a true reflection given that the monitoring of the
implementation of the NSNP programme remains deficient. The report
indicates that only 15% percent of the schools have been visited for purposes

of maonitoring the smooth running of the NSNP programme.

6.4.2. Thereis no explanation provided as to why the Mpumalanga Department of
Education Department (“MDoE") has anly managed to monitor the
implementation of the NSNP in few schools instead of all the schools. This
needs to be explained with a clear plan of how the MDoE will ensure that the

implementation of the NSNP will be monitored in ail schools in the province.
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6.5. North West

6.5.1. We note that the number of learners receiving meals in Narth West remains
extremely low. The reasons provided for the low uptake are that parents are
refusing to release their children to collect the meals, and some schoaols have
stopped preparing meals to avoid further wastage of food. This is concerning

and needs to he urgently addressed.

6.5.2. It is unclear whether schools have made any attempt to find out why some

parents are refusing to release their children and how this may be addressed.

6.5.3. We therefore request that schools be instructed to do more than just
encourage learners to collect their meals and find out why some parents are

not releasing their children, and address those concerns accordingly.

6.5.4. In relation to the schools that have reportedly stopped preparing meals, we
request clarity on whether these schools have completely stopped praoviding

meals for all their learners,

6.5.5.  We further note with concern that the provision of scholar transport remains
an issue. Throughout the reports, the North West Department of Education
does not address the issue of the provision of scholar transport for learners
wha do not reside in close proximity to their schools. There is accordingly a

need for a plan to address the provision of scholar transport to learners.
6.6. KwaZulu-Natal

6.6.1. We note and welcame the general increase in the number of learners that
are currently receiving meals. However, the uptake of meals is not yet at
100%. The KwaZulu-Natal Department of Education (“KZNDoE") fails to

provide reasons for this.
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6.6.2. Woe note that the report proposes various options to be explored to ensure
that all qualifying learners, including those that are rotated or exempted
from compulsory attendance, receive their meals. The report however fails
to indicate which options it does plan to adopt or a clear communication

plan that will be used to communicate with parents and learners.

5.6.3 Inaddition, the Equaliser reports suggest that provision of scholar transport
remains an issue. The report is silent an how the KZNDoE plans to address
this. Thus, we request clarity on the options to be implemented to ensure
that all qualifying learners are fed; and on a communication strategy
informing learners/parents of that strategy as well as whether scholar
transport is being provided to learners who do reside in close proximity to

school.

6.7. Northern Cape

6.7.1. We note and welcome the improvement in the number of learners who are
receiving meals. The report indicates that all qualifying learners in the
province are currently receiving their meals and that learners who are being

rotated are receiving food parcels. We welcome this report.

6.8. Free State

6.8.1. We have not received the report from the Free State Department of

Education and request this report.

SUMMARY OF CONCERNS

7. The issues can be summarised as follows:




7.1,

7.2,

7.3.

7.4,

7.5,

Most provinces require a plan for the provision of meals or food parcels for learners
who are not receiving meals every day because learners are rotating, have been
exempted from compulsory attendance, or have not yet returned to school. Such a
plan could include the provision of foad parcels to learners for the days learners do
not attend school or providing scholar transport to learners to collect meals. The

apparent lack of a plan for these circumstances is very worrying.

There remains low uptake of meals in some provinces. In particular, urgent
intervention is required in the North West Province whose Department is under

section 100 administration currently.

The application of the monitoring plan for the implementation of the NSNP

programme remains inconsistent.

Greater clarity and consistency is required in the reporting of the number of learners

receiving meals under the NSNP, to provide clear information on:

7.4.1. the total number of learners receiving food;

7.4.2.  the number of learners receiving meals at school; and

7.4.3. the number of learners receiving meals or food parcels while at home (due to
the rotational system or because they are exempted from compulsory

school).

The provision of scholar transport for learners who reside very far from their scheol
appears to be inconsistent. A clear and reliable plan is therefore required. The
ahsence of a clear transport plan for NSNP collection is inconsistent with statements
made by the Department of Basic Education. A media release dated 1 October 2020

states that:
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“Various provinces have arranged fransport for learners not in schools to

collect their meals, or collect the food parcels. This has assisted in increasing

the number of beneficiaries who should be getting their meal supply daily.”

8. We request that, in the next reports filed in terms of the order of court, these matters

are addressed in addition to the reporting anticipated in terms of the arder of the court.

9. We note finally that while COVID-19 levels in South Africa are decreasing, other countries

have experienced second waves of infections. We request an indication as to whether

plans have been made to ensure ongoing feeding of learners under the NSNP during a

potential second wave.

Sincerely

7_ﬁ>4£}[ .L"_'L”_i,-;_‘,;_ ..

Sasha Stevenson
Attorney at SECTION27
stevenson{@section27.org.za

Chandre Stuurman / Sipho Mzakwe
Attorney at Equal Education Law Centre

chandre@eelawcentre.org.za / siphom@eelawcentre.org.za
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LAW CENTRE

Department of Basic Education Limpopo Province
Mrs Angelina Motshekga Ms Polly Boshielo
Minister of Basic Education MEC of Education
By emall: Mabua.S@dbe.gov.za By email: matloumi@edu.limpopo.gov.za /

Mashabakm@®edu.limpopo.gov.za
Mr Hubert Mathanzima Mweli

Director-General, Basic Education KwaZulu-Natal
By email: Mweli. M@dbe.gov.z2a; Mr Kwazi Mshengu
Tom.N@dhe.gov.za MEC of Education

By email: Balakhile.Sishi@kzndoe.gov.za

Eastern Cape Province

Mr Fundile David Gade Mpumalanga

MEC of Education Mr Bonakele Majuba

By email: MEC of Education
nombuyekezo.nkwenkwezi@ecdoe.gov.za / By email: pmhlanga@education.mpg.gov.za /
mbuz@webmail.co.za r.motubatse@education.mpu.gov.za

Free State Province Northern Cape

Mr Pule Herbert Isak Makgoe Mrs Nontobeko Vilakazi

MEC of Education Acting MEC of Education

By email: mec@edu.fs.gov.za / By email: eurekaboikanyo@ncdoe.gov.za

tate.makgoe@vodamail.co.za

North-West Province

Gauteng Province Mr Johannes Nkhono Mohlala

Mr Panyaza Lesufi Administrator, North West Department of
MEC of Education and Acting MEC of Social Education

Development By email: jntmohlala@nwpg.gov.za /

By email: Panyaza.lesufi@gauteng gov.za jntmohlala@gmail.com/

tmoswatlhe@gmail.com

Copied; The State Attorney, Pretoria
By email: Prikhosa@justice.gov.za

28 October 2020

Dear Minister, Director-General and MECs for Basic Education

PROGRESS REPORTS IN TERMS OF THE COURT ORDER IN EQUAL EDUCATION & OTHERS v
MINISTER OF BASIC EDUCATION & OTHERS {22588/2020)

1 flaor, South Point Corer, 87 De Korte Street, Braamfoniein, 2001. PO Box 32361, Braamfontein, 2047. T +27 (0)11 356 4100 1 +27 (0)11 339 4311

income Tax Exemption Reference Nurnber; PBO 930022549. Nonprofit Organisalicn Regislration Number: (055-382-NP0 SECTION27, Non-Profit Company (2006/021659/08).
Board of Directors: Ms AL Brawn (Acting Chairperson) Dr B Brink (Treasurer), Ms U Rugege (Execulive Director), Ms N Seme, Mr N Spauli, Mr B Botha, Ms £ Kelly,
Justice J Froneman, Dr A Skelton, Ms S Kalla, Dr E Mblanga. M D W\




1. We acknowledge receipt of your affidavits, filed between 13 and 20 October 2020, in
terms of paragraphs 103.10 and 103.12 of the judgment in the case of Equal Education &
Others v Minister of Basic Education & Others {22588/2020).

2. We welcome what appears to be an increase in the number of learners fed across most

provinces,

3. We also welcome the responses in the affidavit by the Director-General, to the questions
that we have previously asked. In particular, we note and welcome the Director-General’s
undertaking in relation to a possible second wave of infections that the Department is
“resolute that all eligible learners will receive or collect meals in line with the risk adjusted

school calendar taking into account the COVID-19 protocols and measures”.

4. We remain concerned about the following:

4.1 The number of learners who appear not to be receiving meals in this period {22% of
learners in Mpumalanga; 52% of learners in the Western Cape, 18% of learners in
the Free State, according to the Department’s own reports). No reason is provided
for these shortfalls, nor are strategies provided to overcome these shortfalls.

4.2 Statements about learners receiving food when they are home due to rotation or
platooning are largely not supported by information we have gathered, provided
below.

4.3 While we understand that learners going to school to collect meals are able to use
ordinary scholar transport, it is not clear how these learners are expected to return
home having collected their meals, or whether they are expected to wait around the
school (but not in class) until the end of the day when the scholar transport would

ordinarily return them home.

5 A survey of 192 learners in Eastern Cape (6 learners), Gauteng (40 learners}, KwaZulu-

Natal (50 learners), Limpopo (62 learners) and Western Cape (34 learners) was conducted

L

by Equal Education between 15 and 20 October 2020, The results are as follows:
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5.1 188 of 192 learners report that they are receiving meals an days when they are at
school.

5.2 135 of the 143 learners who report that they do not attend school every day (due to
rotation or platooning) report that they do not receive a meal or a food parcel for
the days when they are not at school.

5.3 77 of the 79 learners who report that they need scholar transport to collect food on
the days when they are at home due to rotation or platooning report that they do
not have access to scholar transport to collect food on the days when they are at

home.
We will provide the results broken down by province upon request.

6 Given these survey results and the areas of concern with the affidavits, described above,

questions remain about the integrity of the programme and we request the following:

6.1 Copies of the revised 2020/21 business plans referred to in the Director-General’s
affidavit and which he has undertaken to make available to us upon request.

6.2 Reasons for the continued and unexplained shortfall in the number of learners
receiving meals together with clear strategies to overcome these shortfalls. This is
necessary to ensure compliance with the spirit and purpose of the judgment which
is to ensure that each and every eligible learner is fed in terms of the NSNP.

6.3 An explanation, from each province, about the way in which the scholar transport
system serves learners who wish to collect meals when not in school —i.e. does the
scholar transport return learners home after they have collected a meal or do they
remain around the school {but not in class) for the rest of the day, until the scholar
transport returns all learners home.

6.4 If learners have to wait until the end of the school day to return home, even if they
are only collecting food, an explanation from each province for the decision to use
this mechanism to provide meals that need to be collected daily, rather than food

parcels.
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6.5 An explanation of whether the department has further considered the food voucher
system (referenced in the initial affidavit) to service learners on the days they are not
in school.

6.6 For all provinces to issue a circular to schools to confirm that learners may collect a
meal or a food parcel from the school closest to where they live, for the days that

they are not in the classroom at the schools at which they are enrolled.

Sincerely,
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Sasha Stevenson
Attorney at SECTION27
stevenson@section2/.org.za

Chandre Stuurman / Sipho Mzakwe
Attorney at Equal Education Law Centre
chandre@eelawcentre.org.za / siphom@eelawcentre.org.za
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FIMPACT

De'partment of Basic Education
Mrs Angelina Motshekga
Minister of Basic Education

By email: Mabua.S@dbe.gov.za

Mr Hubert Mathanzima Mweli
Director-General, Basic Education

By email: Mweli.M@dbe.gov.za;
Tom.N@dbe.gov,.za

Eastern Cape Province

Mr Fundile David Gade

MEC of Education

By email:
nombuyekezo.nkwenkwezi@ecdoe gov.za /
mbuz@webmail.co.za

Free State Province

Mr Pule Herbert Isak Makgoe

MEC of Education

By email: tate.makgoe@vodamail.co.za

Gauteng Province

Mr Panyaza Lesufi

MEC of Education and Acting MEC of Social
Development

By email: Panyaza.lesufi@gauteng.gov.za

Copied: The State Attorney, Pretoria
By email: Prkhosa@iustice.gov.za

EELC

PV

EQUAL
EDUCATION
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Limpopo Province
Ms Polly Boshielo
MEC of Education

By email: matloumj@edu.limpopo.gov.za /
Mashabakm@edu.limpopo.gov.za

KwaZulu-Natal

Mr Kwazl Mshengu

MEC of Education

By email: Balakhile.Sishi@kzndoe.gov, za

Mpumalanga

Mr Bonakele Majuba

MEC of Education

By email: r.motubatse@education mpu.gov.za

Northern Cape

Mrs Nontobeko Vilakazi

Acting MEC of Education

By email: eurekaboikanyo@ncdoe.gov.za

North-West Province

Mr Johannes Nkhono Mohlala
Administrator, North West Department of
fducation

By email: [ntmohlala@nwpg.gov.za /
intmohiala@gmail.com/
tmoswatlhe@gmail.com

16 November 2020

Dear Minister, Director-General and MECs for Basic Education

PROGRESS REPORTS IN TERMS OF THE COURT ORDER IN EQUAL EDUCATION & OTHERS v
MINISTER OF BASIC EDUCATION & OTHERS (22588/2020})

{¢t flooz, South Point Comer, 87 De Korte Street, Braamfonteln, 2001. PO Box 32361, Brazmientein, 2017. T +27 (0)11 356 4100 { +27 {0)14 338 4341

income Tax Exemplion Reference Number: PBO 930022549, Nonprofit Organisation Registration Number: 055-382-NPO SECTIONZ7, Non-Profit Company (2008/021659/08).
Roard of Directors: Ms AL Brown {Acting Chairperson} Dr B Brink {Treasurer), Ms U Rugege (Executive Dirsctor), Ms N Seme, Mr N Spaull, Mr B Batha, Ms E Kelly,
Justice J Froneman, Dr A Skeiton, Ms S Kalla, Dr £ Mhtanga.




We acknowledge receipt of your affidavits, filed on 2 and 3 November 2020, in terms of
paragraphs 103.10 and 103.12 of the judgment in the case of Equal Education & Others v
Minister of Basic Education & Others (22588/2020).

We welcome the increase in the number of learners fed across most provinces, noting the
difficulties that learners continue to experience in accessing meals on days when they are
not at school due to the unavailability of dedicated transport to return learners home
after they have collected meals. We note, however, the consistently low and unexplained

uptake numbers in the Western Cape and request an explanation therefor.

We will continue to encourage learners and their parents to collect meals wherever
possible. We again request that the Department issue a circular, to be disseminated to
provinces and districts, making clear that learners may collect meals from their nearest
school, even if it is not the school at which they are registered. This could go a long way
in ensuring that ail learners receive meals an the circufars from provinces attached to the
last reports do not make this clear. We also repeat our request that provinces make clear
in their reporting the number of learners being fed while they are at school and the

number of learners being fed while they are at home.

We further encourage the Department to increase access to food parcels for learners who
have difficulties collecting meals from school in provinces other than those in which food
parcels are being provided. Should the failure to provide food parcels in some provinces
(with the apparent exception of Mpumalanga and the Northern Cape) be a result of
budget constraints, as stated, we trust that the Department will seek an increase to the
budget for the programme to cover the increased costs of meeting its obligations under

the programme.

We recognise that uptake will vary over the coming weeks due to the exam period. As
such, we will resume our analysis of the affidavits from the Department once term begins
in January 2021 and will take the appropriate legal action should the programme fail to

start promptly and completely.
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6. Finally, we request the revised business plans of:

a) Eastern Cape, Mpumalanga and Limpopo (previously provided but illegible); and

b) Northern Cape, KwaZulu Natal and Gauteng {not yet provided)

Sincerely,
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Sasha Stevenson
Attorney at SECTION27
stevenson{@section2/.0rg.za

Chandre Stuurman / Sipho Mzakwe
Attorney at Equal Education Law Centre
chandre@eelawcentre.org.za / siphom@eelawcentre.org.za




